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FIRST REGULAR SESSION

HOUSE BILL NO. 721

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES LeVOTA (Sponsor), MEADOWS, SCHAAF, OXFORD,
KANDER, PACE AND LAMPE (Co-sponsors).

1588L.01I D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal section 197.285, RSMo, and to enact in lieu thereof two new sections relating to the
health care whistleblower protection act, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 197.285, RSMo, is repealed and two new sections enacted in lieu
thereof, to be known as sections 197.285 and 197.525, to read as follows:

197.285. 1. Nosupervisor or individual with authority to hire, fire, or disciplinein
a hospital or ambulatory surgical center shall:

(1) Retaliateor otherwisetakeany adver seaction against an employeebased on his
or her protected activity; or

(2) Inany manner attempt todissuade, prevent, or inter ferewith an employeewho
wishesto engage in protected activity.

2. Asused in this section, the following terms mean:

(1) "Adverse action”, any retaliatory action by a supervisor or individual with
authority tohire, fire, or disciplinethat would dissuade a r easonable per son from making
or supporting protected activity under this section. Adverse actionsinclude but are not
limited to refusal to hire, termination, discrimination or disparate treatment, imposition
of any discipline or penalty, or any action that adversely affects an employee's pay or
benefits. Adverse actions also include threats to take any adverse actions against an
employee who engagesin protected activity;

(2) " Department”, the department of health and senior services,

(3) " Protected activity":

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(&) Thereporting or disclosure of any information related to:

a. Alleged facility mismanagement, fraudulent activity, or billing errors, or
unethical, immoral, or illegal business practices; or

b. Alleged violations of federal or statelawsor regulationsregarding patient care,
patient safety, or facility safety; or

c. Alleged violationsof professional standar dsof conduct or accepted standar ds of
quality patient care; or

d. The ability of employees to perform their assigned duties consistent with
professional standards of conduct or accepted standar ds of quality patient care;

(b) Includes, but isnot limited to:

a. Thefilingof any complaint, grievance, or assignment despiteobjection form; the
participation in any investigation or proceeding conducted by a hospital, ambulatory
surgical center, or any government entity; or the taking of any other action intended to
discloseor report any information described in subparagraphsa. tod. of paragraph (a) of
this subdivision;

b. Therefusal to participatein an activity that would result in a violation of any
federal or state laws or regulations, professional standards of conduct, or accepted
standards of quality patient care; and

(c) Whether an action isconsidered protected activity entitled to protection under
this section shall not depend on whether any investigation by the hospital, ambulatory
surgical center, or any governmental authority results in a finding that the hospital or
ambulatory surgical center committed any violation of law, regulation, professional
standard of conduct, or accepted standardsof quality patient care. An employee'sactions
shall be deemed protected activity if the employee's commission of such activity was
reasonable and in good faith.

3. Hospitals and ambulatory surgical centers shall additionally take the following
actions:

(1) Establish and implement awritten policy adopted by each hospital and ambulatory
surgical center relating to the protections for empl oyees who [disclose information pursuant to]
engage in protected activity as defined in subsection 2 of this section. This policy shall
include atime frame for completion of investigationsrelated to complaints, not to exceed thirty
days, and a method for notifying the complainant of the disposition of the investigation. This
policy shall be submitted to the department of health and senior services to verify
implementation[. At a minimum, such policy shall include the following provisions:
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(1) Nosupervisor or individual with authority to hire or firein ahospital or ambulatory
surgical center shall prohibit employees from disclosing information pursuant to subsection 2
of this section;

(2) No supervisor or individual with authority to hire or firein ahospital or ambulatory
surgical center shall use or threaten to use his or her supervisory authority to knowingly
discriminate against, dismiss, penalize or in any way retaliate against or harass an employee
because the employeein good faith reported or disclosed any information pursuant to subsection
2 of this section, or in any way attempt to dissuade, prevent or interfere with an employee who
wishes to report or disclose such information;

(3) Establish a program to identify a compliance officer who is a designated person
responsible for administering the reporting and investigation process and an alternate person
should the primary designee be implicated in the report.

2. This section shall apply to information disclosed or reported in good faith by an
employee concerning:

(1) Alleged facility mismanagement or fraudulent activity;

(2) Alleged violations of applicable federa or state laws or administrative rules
concerning patient care, patient safety or facility safety; or

(3) Theability of employeesto successfully perform their assigned duties.

All information disclosed, collected and maintained pursuant to this subsection and pursuant to
thewritten policy requirements of this section shall be accessibleto the department of health and
senior servicesat all timesand shall be reviewed by the department of health and senior services
at least annually. Complainants shall be notified of the department of health and senior services
access to such information and of the complainant's right to notify the department of health and
senior services of any information concerning alleged violations of applicable federal or state
laws or administrative rules concerning patient care, patient safety or facility safety.

3. Prior to any disclosureto individuals or agencies other than the department of health
and senior services, employees wishing to make a disclosure pursuant to the provisions of this
section shall first report to theindividual or individuals designated by the hospital or ambul atory
surgical center pursuant to subsection 1 of this section.

4. If the compliance officer, compliance committee or management officia discovers
credible evidence of misconduct from any source and, after a reasonable inquiry, has reason to
believe that the misconduct may violate criminal, civil or administrative law, then the hospital
or ambulatory surgical center shall report the existence of misconduct to the appropriate
governmental authority within a reasonable period, but not more than seven days after
determining that there is credible evidence of aviolation.
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5. Reports made to the department of health and senior services shall be subject to the
provisions of section 197.477, provided that the restrictions of section 197.477 shall not be
construed to limit the employee's ability to subpoena from the original source the information
reported to the department pursuant to this section.

6. Each written policy shall allow employees making a report who wish to remain
anonymous to do so, and shall include safeguardsto protect the confidentiality of the employee
making the report, the confidentiality of patients and the integrity of data, information and
medical records.

7. Each hospital and ambulatory surgical center shall, within forty-eight hours of the
receipt of areport, notify the employee that his or her report has been received and is being
reviewed] ;

(2) Appoint acomplianceofficer whoshall bethedesignated per son responsiblefor
accepting complaints or assignment despite objection forms from employees and
administering the policy'sreporting and investigation process,

(3) Notify employeesof their right toreport or disclose any information identified
in subparagraphsa. tod. of paragraph (a) of subdivision (3) of subsection 2 of thissection
to the department and the attorney general. An employer shall conspicuously display
notices of its employees protections and obligations under this section, and use other
appropriate means to keep its employees so informed. Each notice posted under this
section shall also include the name of the compliance officer;

(4) Provide employees with forms to document alleged violations of applicable
federal or state laws or regulations concerning patient care, patient safety, or facility
safety. Assignment despite objection forms shall be provided to licensed and certified
health care professionalsto document conditions that they reasonably believe constitute
improper quality of care;

(5) Permit employeesmakingareport whowish toremain anonymoustodo so, and
shall include safeguardsto protect the confidentiality of the employee making thereport,
the confidentiality of patients, and theintegrity of data, infor mation, and medical recor ds.
If the employee elects to remain anonymous, such employee is permitted to designate
another individual or entity to receivethe results of the investigation of the complaint;

(6) Within two business days of thereceipt of a complaint, including assignment
despite objection form, the hospital or ambulatory surgical center shall forward the
complaint to the department and the attorney general. The hospital or ambulatory
surgical center shall initiateits own investigation of the complaint;

(7) Intheabsence of thereceipt of a complaint, if a hospital's compliance officer
or any management employee receives information relevant to any actions set forth in
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subparagraphsa. to d. of paragraph (a) of subdivision (3) of subsection 2 of this section,
the hospital or ambulatory surgical center shall forward such information to the
department and the attorney general, and shall commence its own investigation;

(80 When a hospital or ambulatory surgical center receives notification of a
department investigation under subsection 4 of this section and an internal investigation
has not been commenced under subdivisions (6) to (9) of this subsection, the hospital or
ambulatory surgical center shall commenceitsown investigation intotheallegationsraised
by the department;

(9) All information disclosed, collected, and maintained by ahospital or ambulatory
surgical center under this subsection and in accordance with the written policy
requirements of this section shall be accessibleto the department at all timesand shall be
reviewed at least annually by the department.

4. All complaints, including assignment despiteobj ection forms, whether submitted
directly by an employee or by ahospital or ambulatory surgical center under subdivisions
(6) to (9) of subsection 3 of this section, shall be automatically dual-filed with the
department and the attorney general. The department shall commence an investigation
within two businessdays of receipt of acomplaint. Within two businessdays of receipt of
a complaint, the department shall provide notice to the hospital or ambulatory surgical
center of the department’'sinvestigation, and of the opportunity to present the hospital's
or ambulatory surgical center'sposition alongwith any supporting documentary evidence,
including the results of any investigation undertaken under subdivisions (6) to (9) of
subsection 3 of this section; provided that, the hospital's or ambulatory surgical center's
submission of evidence shall not be per mitted to extend the investigation period beyond
forty-five days following submission of the complaint. As part of the department's
investigation of the complaint, the department shall havetheauthority torequest that the
attorney general issuecivil investigative demands, notices, or subpoenastothehospital or
ambulatory surgical center, or any other entity that may have relevant evidence. The
department’sinvestigation shall becompleted within thirty calendar daysfollowingreceipt
of the complaint, but may extend the investigation period by no more than fifteen daysif
necessitated by the complexity of the complaint.

5. Within one business day of the conclusion of a department investigation, the
department shall comply with all of the following:

(1) Make the original complaint, factual record of the investigation, and
investigative conclusions a matter of public record subject to disclosure, after redacting
protected health information under the federal Health Insurance Portability and
Accountability Act (HIPAA);
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(2) Maintain alog of all complaint formsand assignment despite objection forms,
providing a summary of all complaints, department and hospital or ambulatory surgical
center responses, documenting the date the complaint is received and the date the
investigation is concluded,;

(3) Notify the complainant or the designee of the complainant in the case of an
anonymous complaint, and the hospital or ambulatory surgical center of the outcome of
theinvestigation;

(4) Forward totheattorney general thefactual record of theinvestigation and the
department’sinvestigative conclusions; and

(5) If theinvestigation concludesthat an employeewas subject to adverseactionin
retaliation for protected activity in violation of subsection 1 of thissection, thedepartment
shall order the hospital or ambulatory surgical center to make the employee whole,
consistent with the remedies set forth in subsection 7 of this section, within five business
days.

6. Upon receipt of materials from the department under subdivision (5) of
subsection 5 of this section, the attorney general shall undertake an independent and de
novoreview of thecomplaint and factual record. Aspart of such investigation and review,
the attorney general may issue civil investigative demands, notices, or subpoenas to a
hospital or ambulatory surgical center, or any other entity that may have relevant
evidence. Theattorney general shall render an enfor cement decision within sixty calendar
days, but may extend such time period by no morethan thirty daysif necessitated by the
complexity of thecomplaint. Theattor ney general’' senfor cement decision may includeany
of theremedies set forth in subsection 7 of this section.

7. Any hospital or ambulatory surgical center that violates subsection 1 of this
section shall be subject toany or all of thefollowing civil remedies sought by an aggrieved
employee:

(1) Aninjunction to restrain continued violation of this section;

(2) The reinstatement of the employee to the same position held before the
retaliatory action, or to an equivalent position;

(3) Thereinstatement of full fringe benefits and seniority rights,

(4) Compensation for lost wages, benefits, and other remuneration;

(5) Payment by the employer of reasonable costs and attor ney's fees;

(6) Punitive damages,

(7) An assessment of a civil fine not to exceed one thousand dollars for the first
violation and not more than five thousand dollars for each subsequent violation of this
section. Any moneys collected under thissubdivision shall bedistributed to the schools of
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thisstatein thesamemanner that proceedsof all penalties, forfeitures, and fines collected
for any breach of the penal laws of this state are distributed.

8. Nothingin thissection shall beconstrued todiminish an employee' srightsunder
federal or statelaw, or under a collective bargaining agreement or employment contract.

197.525. 1. This section shall be known and may be cited asthe "Health Care
Whistleblower Protection Act”.

2. No employer shall take any retaliatory action against an employee because the
employee does any of the following:

(1) Disclosesor threatenstodisclosetoasupervisor or to apublic body an activity,
policy, or practice of the employer of another employer with whom there is a business
relationship that theemployeereasonably believesisin violation of alaw or aruleadopted
thereunder, or in the case of an employee who is a licensed or certified health care
professional, reasonably believes constitutesimproper quality of patient care;

(2) Provides information to or testifies before any public body conducting an
investigation, hearing, or inquiry into any violation of law or rule adopted thereunder by
the employer or another employer with whom thereis a businessrelationship, or in the
case of an employee who is a licensed or certified health care professional, provides
information to or testifiesbeforeany public body conducting an investigation, hearing, or
inquiry into the quality of patient care; or

(3) Objectstoor refusesto participatein any activity, policy, or practicewhich the
employee reasonably believes:

(@ Isin violation of a law or rule adopted thereunder, or if the employeeis a
licensed or certified health careprofessional, constitutesimproper quality of patient care;

(b) Isfraudulent or criminal; or

(c) Isincompatible with a clear mandate of public policy concerning the public
health, safety, or welfare or protection of the environment.

3. Upon violation of any of the provisionsof thissection, an aggrieved employee or
former employee may, within one year, institute a civil action in a court of competent
jurisdiction. Upon theapplication of any party, ajury shall bedirected totry thevalidity
of any claim under thissection specified in thesuit. All remediesavailablein common law
tort actions shall be availableto prevailing plaintiffs. Such remedies shall bein addition
toany legal or equitablerelief provided by thissection or any other statelaw. The court
may also order:

(1) Aninjunction to restrain continued violation of this section;

(2) The reinstatement of the employee to the same position held before the
retaliatory action, or to an equivalent position;
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(3) Therenstatement of full fringe benefits and seniority rights,

(4) Thecompensation for lost wages, benefits, and other remuneration;

(5) Thepayment by the employer of reasonable costs and attorney's fees,

(6) Punitive damages;, or

(7) An assessment of acivil fine of not morethan onethousand dollarsfor thefirst
violation of this section and not more than five thousand dollars for each subsequent
violation, which shall be distributed to the schools of this state in the same manner that
proceeds of all penalties, forfeitures, and fines collected for any breach of the penal laws
of the statearedistributed.

4. A court may also order that reasonable attorney's fees and court costs be
awarded to an employer if the court determinesthat an action brought by an employee
under this section was without basisin law or in fact; except that, an employee shall not
be assessed attorney's fees under this section if, after exercising reasonable and diligent
effortsafter filing asuit, theemployeefilesavoluntary dismissal concer ningthe employer
within a reasonable time after determining that the employer would not be found to be
liable for damages.

5. Anemployer shall conspicuoudly display noticesof itsemployees protectionsand
obligations under this section, and use other appropriate meansto keep its employees so
informed. Each notice posted under this section shall include the name of the person or
personsthe employer has designated to receive written notification.

6. Nothing in this section shall be deemed to diminish the rights, privileges, or
remedies of any employee under any federal or state law or regulation, or under any
collectivebar gaining agreement or employment contract; except that, theinstitution of an
action in accor dancewith thissection shall be deemed awaiver of therightsand remedies
availableunder any other contract, collectivebar gaining agr eement, statelaw or regulation
thereunder, or under the common law.
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