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FIRST REGULAR SESSION

HOUSE BILL NO. 945

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES WELLS (Sponsor), WASSON, FRANZ, SCHARNHORST,
WILSON (130), WRIGHT, NANCE, BRANDOM, DENISON, RUESTMAN, DOUGHERTY, SPRENG,
NORR, YAEGER AND SCHOEMEHL (Co-sponsors).

2200L.011 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repea sections 214.270, 214.276, 214.277, 214.280, 214.283, 214.290, 214.300, 214.310,
214.320, 214.325, 214.330, 214.335, 214.340, 214.345, 214.360, 214.363, 214.365,
214.367, 214.385, 214.387, 214.392, 214.400, 214.410, 214.455, 214.500, 214.504,
214.508, 214.512, 214.516, and 214.550, RSMo, and to enact in lieu thereof thirty-one
new sections relating to cemeteries, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 214.270, 214.276, 214.277, 214.280, 214.283, 214.290, 214.300,
214.310, 214.320, 214.325, 214.330, 214.335, 214.340, 214.345, 214.360, 214.363, 214.365,
214.367, 214.385, 214.387, 214.392, 214.400, 214.410, 214.455, 214.500, 214.504, 214.508,
214.512, 214.516, and 214.550, RSMo, are repeal ed and thirty-one new sectionsenacted in lieu
thereof, to be known as sections 214.270, 214.276, 214.277, 214.280, 214.282, 214.283,
214.300, 214.310, 214.320, 214.325, 214.330, 214.335, 214.340, 214.345, 214.360, 214.363,
214.365, 214.367, 214.385, 214.387, 214.389, 214.392, 214.400, 214.410, 214.455, 214.500,
214.504, 214.508, 214.512, 214.516, and 214.550, to read as follows:

214.270. Asused in sections 214.270 to 214.410, the following terms mean:

(1) "Agent" or "authorized agent”, any person empowered by the cemetery operator to
represent the operator in dealing with the genera public, including owners of the burial space
in the cemetery;

(2) "Burial space", one or more than one plot, grave, mausoleum, crypt, lawn, surface
lawn crypt, niche or space used or intended for the interment of the human dead;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.



H.B. 945 2

o ~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

35
36
37
38
39
40

(3) " Burial merchandise" ,amonument, marker, memorial, tombstone, headstone,
urn, outer burial container, or similar article which may contain specific lettering, shape,
color, or design as specified by the purchaser;

(4) "Cemetery", property restricted in usefor theinterment of the human dead by formal
dedication or reservation by deed but shall not include any of the foregoing held or operated by
the state or federal government or any political subdivision thereof, any incorporated city or
town, any county or any religious organi zation, cemetery association or fraternal society holding
the same for sale solely to members and their immediate families;

[(4)] (5) "Cemetery association”, any number of persons who shall have associated
themselves by articles of agreement in writing as a not-for-profit association or organization,
whether incorporated or unincorporated, formed for the purpose of ownership, preservation, care,
maintenance, adornment and administration of a cemetery. Cemetery associations shall be
governed by aboard of directors. Directors shall serve without compensation;

[(5)] (6) "Cemetery operator" or "operator”, any person who owns, controls, operates
Or manages a cemetery;

[(6)] (7) " Cemetery prearranged contract” , any contract with acemetery operator
for goodsand servicescovered by thischapter which includesasaleof burial merchandise
in which delivery of merchandise or a valid warehouse receipt under sections 214.270 to
214.550isdeferred pursuant towritten instructionsfrom the purchaser. It shall alsomean
any contract for goodsand services cover ed by sections 214.270 to 214.550 which includes
asaleof burial servicesto be performed at a future date;

(8) "Cemetery service" or "burial service", those services performed by a cemetery
owner or operator licensed [pursuant to this chapter] as an endowed care or nonendowed
cemetery including setting a monument or marker, setting a tent, excavating a grave, [or]
interment, entombment, inurnment, setting a vault, or other related services within the
cemetery;

[(7)] (9) "Columbarium™, abuilding or structure for the inurnment of cremated human
remains;

[(8)] (10) "Community mausoleum”, a mausoleum containing a substantial area of
enclosed space and having either a heating, ventilating or air conditioning system;

(11) "Cremains' or "cremated remains', the remains of a human cor pse after
cremation;

[(9)] (12) "Department", department of insurance, financial institutionsand professional
registration;
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[(10)] (13) "Developed acreage”, the areawhich has been platted into grave spacesand
has been developed with roads, paths, features, or ornamentations and in which burials can be
made;

[(11)] (24) "Director", director of the division of professional registration;

[(12)] (15) "Division", division of professional registration;

[(13)] (16) "Endowed care", the maintenance, repair and care of all burial space subject
to the endowment within a cemetery, including any improvements made for the benefit of such
burial space. Endowed care shall include the general overhead expenses needed to accomplish
such maintenance, repair, care and improvements. Endowed care shall include the terms
perpetual care, permanent care, continual care, eternal care, care of duration, or any like term;

[(14)] (17) "Endowed care cemetery”, a cemetery, or a section of a cemetery, which
represents itself as offering endowed care and which complies with the provisions of sections
214.270 to 214.410;

[(15)] (18) "Endowed caretrust fund", "endowed caretrust”, or "trust", any cash or cash
equivaent, to include any income therefrom, impressed with a trust by the terms of any gift,
grant, contribution, payment, deviseor bequest to an endowed care cemetery, or itsendowed care
trust, or fundsto bedelivered to an endowed care cemetery'strust received pursuant to acontract
and accepted by any endowed care cemetery operator or hisagent. This definition includesthe
termsendowed carefunds, maintenancefunds, memorial carefunds, perpetual carefunds, or any
like term;

(19) " Escrow account", an account established in lieu of an endowed care trust
fund asprovided under section 214.330 or an account used to hold deposits under section
214.387;

(20) " Escrow agent", an attorney, title company, certified public accountant or
other person authorized by the division to exer cise escrow powers under the laws of this
state;

(21) " Escrow agreement” , an agreement subject to approval by the office between
an escrow agent and a cemetery operator or its agent or related party with common
owner ship,toreceiveand administer paymentsunder cemetery prearranged contractssold
by the cemetery operator;

[(16)] (22) "Family burial ground”, a cemetery in which no burial space is sold to the
public and in which interments are restricted to persons related by blood or marriage;

[(17)] (23) "Fraternal cemetery”, a cemetery owned, operated, controlled or managed
by any fraternal organization or auxiliary organizationsthereof, in which the sale of burial space
isrestricted solely to its members and their immediate families;
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[(18)] (24) "Garden mausoleum", a mausoleum without a substantial area of enclosed
space and having its crypt and niche fronts open to the atmosphere. Ventilation of the crypts by
forced air or otherwise does not constitute a garden mausoleum as a community mausoleum;

[(19)] (25) "Government cemetery”, or "municipal cemetery”, a cemetery owned,
operated, controlled or managed by the federal government, the state or a political subdivision
of the state, including a county or municipality or instrumentality thereof;

[(20)] (26) "Grave" or "plot", a place of ground in a cemetery, used or intended to be
used for burial of human remains;

[(21)] (27) "Human remains’, the body of a deceased person in any state of
decomposition, as well as cremated remains,

[(22)] (28) "Inurnment", placing an urn containing cremated remainsin aburial space;

[(23)] (29) "Lawn crypt”, aburial vault or other permanent container for acasket which
is permanently installed below ground prior to the time of the actual interment. A lawn crypt
may permit single or multiple interments in a grave space;

[(24)] (30) "Mausoleum", astructure or building for the entombment of human remains
in crypts,

[(25)] (31) "Niche", aspacein acolumbarium used or intended to be used for inurnment
of cremated remains;

[(26)] (32) "Nonendowed care cemetery”, or "nonendowed cemetery”, acemetery or a
section of acemetery for which no endowed care trust fund has been established in accordance
with sections 214.270 to 214.410;

(33) " Office", the office of endowed care cemeteries within the divison of
professional registration;

[(27)] (34) "Owner of burial space", a person to whom the cemetery operator or his
authorized agent has transferred the right of use of burial space;

[(28)] (35) "Person”, anindividual, corporation, partnership, joint venture, association,
trust or any other legal entity;

[(29)] (36) "Registry", thelist of cemeteries maintained in the division officefor public
review. The division may charge afee for copies of the registry;

[(30)] (37) "Religious cemetery", acemetery owned, operated, controlled or managed
by any church, convention of churches, religiousorder or affiliated auxiliary thereof inwhichthe
sale of burial spaceisrestricted solely to its members and their immediate families;

(38) " Scatter garden”, alocation for the spreading of cremains set aside within a
cemetery;

[(31)] (39) "Surfacelawn crypt", asealed burial chamber whoselid protrudes abovethe
land surface;
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[(32)] (40) "Tota acreage", the entire tract which is dedicated to or reserved for
cemetery purposes,

[(33)] (41) "Trustee of an endowed trust care fund", the separate legal entity appointed
as trustee of an endowed care trust fund.

214.276. 1. Thedivision may refuseto issue or renew any license, required pursuant to
sections 214.270 to 214.516 for one or any combination of causes stated in subsection 2 of this
section. Thedivision shall notify the applicant in writing of the reasonsfor the refusal and shall
advise the applicant of his or her right to file a complaint with the administrative hearing
commission as provided by chapter 621, RSMo.

2. The division may cause a complaint to be filed with the administrative hearing
commission as provided in chapter 621, RSMo, against any holder of any license, required by
sections 214.270 to 214.516 or any person who hasfailed to surrender hisor her license, for any
one or any combination of the following causes:

(1) Use of any controlled substance, as defined in chapter 195, RSMo, or alcoholic
beverage to an extent that such use impairs a person's ability to perform the work of any
profession licensed or regulated by sections 214.270 to 214.516;

(2) The person hasbeen finally adjudicated and found guilty, or entered apleaof guilty
or nolo contendere, in acriminal prosecution pursuant to the laws of any state or of the United
States, for any offense reasonably related to the qualifications, functions or duties of any
profession licensed or regulated pursuant to sections 214.270 to 214.516, for any offense an
essential element of whichisfraud, dishonesty or an act of violence, or for any offenseinvolving
moral turpitude, whether or not sentence isimposed;

(3) Useof fraud, deception, misrepresentation or bribery in securing any license, issued
pursuant to sections 214.270 to 214.516 or in obtaining permission to take any examination
given or required pursuant to sections 214.270 to 214.516;

(4) Obtaining or attempting to obtain any fee, charge or other compensation by fraud,
deception or misrepresentation;

(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty
in the performance of the functions or duties of any profession regul ated by sections 214.270 to
214.516;

(6) Violation of, or assisting or enabling any person to violate, any provision of sections
214.270 to 214.516, or any lawful rule or regulation adopted pursuant to sections 214.270 to
214.516;

(7) Impersonation of any person holding alicense or alowing any person to use his or
her license;
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(8) Disciplinary action against the holder of a license or other right to practice any
profession regulated by sections 214.270 to 214.516 granted by another state, territory, federal
agency or country upon grounds for which revocation or suspension is authorized in this state;

(90 A person is finaly adjudged insane or incompetent by a court of competent
jurisdiction;

(10) Assisting or enabling any person to practice or offer to practice any profession
licensed or regulated by sections 214.270to 214.516 who isnot registered and currently eligible
to practice pursuant to sections 214.270 to 214.516;

(11) Issuance of alicense based upon amaterial mistake of fact;

(12) Failureto display avalid license;

(13) Violation of any professional trust or confidence;

(14) Useof any advertisement or solicitation which isfalse, misleading or deceptive to
the general public or persons to whom the advertisement or solicitation is primarily directed;

(15) Willfully and through undue influence selling a burial space, cemetery services or
merchandise.

3. After thefiling of such complaint, the proceedings shall be conducted in accordance
with the provisions of chapter 621, RSMo. Upon a finding by the administrative hearing
commission that the grounds, provided in subsection 2 of thissection, for disciplinary action are
met, the division may singly or in combination, censure or place the person named in the
complaint on probation on such terms and conditions as the division deems appropriate for a
period not to exceed five years, or may suspend, or revoke the license or permit or may impose
a penalty allowed by subsection 4 of section 214.410. No new license shall be issued to the
owner or operator of a cemetery or to any corporation controlled by such owner for three years
after the revocation of the certificate of the owner or of a corporation controlled by the owner.

4. [Operators of al existing endowed care or nonendowed care cemeteries shall, prior
to August twenty-eighth following August 28, 2001, apply for alicense pursuant to this section.
All endowed careor nonendowed care cemeteriesoperating in compliancewith sections214.270
t0 214.516 prior to August twenty-eighth following August 28, 2001, shall be granted alicense
by the division upon receipt of application.

5.] Thedivision may settle disputes arising under subsections 2 and 3 of this section by
consent agreement or settlement agreement between the division and the holder of a license.
Within such a settlement agreement, the division may singly or in combination impose any
discipline or penalties allowed by this section or subsection 4 of section 214.410. Settlement of
such disputes shall be entered into pursuant to the procedures set forth in section 621.045,
RSMo.
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5. Useof the proceduresset out in thissection shall not precludethe application of
any other remedy provided by this chapter.

214.277. 1. Upon application by thedivision, and the necessary burden having been met,
acourt of general jurisdiction may grant an injunction, restraining order or other order as may
be appropriate to enjoin a person from:

(1) Offeringto engage or engaging in the performance of any actsor practicesfor which
a certificate of registration or authority, permit or license is required upon a showing that such
acts or practices were performed or offered to be performed without a certificate of registration
or authority, permit or license; or

(2) Engaging in any practice or business authorized by a certificate of registration or
authority, permit or license issued pursuant to this chapter upon a showing that the holder
presentsasubstantial probability of seriousdanger to the health, safety or welfare of any resident
of this state or client or patient of the licensee.

2. Any such action shall be commenced either in the county in which such conduct
occurred, in Cole County, or in the county in which the defendant resides.

3. Any action brought pursuant to this section shall be in addition to and not in lieu of
any penalty provided by this chapter and may be brought concurrently with other actions to
enforce this chapter.

214.280. 1. Operators of all existing cemeteries shall, prior to August twenty-eighth
following August 28, 1994, elect to operate each cemetery as an endowed care cemetery as
defined in subdivision [(12)] (17) of section 214.270 and shall register such intention with the
division and remit the required registration fee or, failing such election, shall operate each
cemetery for which such election is not made as a nonendowed cemetery without regard to
registration fees or penalties. Operators of all cemeteries hereafter established shall, within
ninety days from the establishment thereof, elect to operate each cemetery as an "endowed care
cemetery”, or asa"nonendowed cemetery”. Such election for newly established cemeteriesshall
be filed with the division, on a form provided by the division. Any such election made
subsequent to August 28, 1994, shall be accompanied by afiling fee set by thedivision, and such
fee shall be deposited in the endowed care cemetery audit fund as defined in section 193.265,
RSMo. Thefeeauthorized inthissubsection shall not be required from an existing nonendowed
cemetery.

2. Thedivision may adopt rules establishing the conditions and procedures governing
the circumstances where an endowed care cemetery elects to operate as a nonendowed care
cemetery. In the event an endowed care cemetery elects to operate as a nonendowed care
cemetery, the division shall make every effort to require such cemetery to meet all contractual
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obligations for the delivery of services entered into prior to it reverting to the status of a
nonendowed cemetery.

214.282. 1. Each contract sold by a cemetery operator for cemetery servicesor for
grave lots, grave spaces, markers, monuments, memorials, tombstones, crypts, niches,
mausoleums or other receptacles shall be voidable by the purchaser and deemed
unenfor ceable unless:

(D) Itisinwriting;

(2) Itisexecuted by a cemetery operator who isin compliance with thelicensing
provisions of this chapter;

(3) Itidentifiesthecontract purchaser and identifiesthecemetery servicesor other
itemsto be provided;

(4) It identifies the name and address of any trustee or escrow agent that will
receive paymentsmadeunder thecontract under theprovisionsof section 214.320, 214.330,
or 214.387, if applicable;

(5) It containsthe name and address of the cemetery operator; and

(6) It identifiesany groundsfor cancellation by the purchaser or by the cemetery
operator on default of payment.

2. If a cemetery prearranged contract does not substantially comply with the
provisionsof thissection, all payments made under such contract shall berecoverable by
the purchaser, or the purchaser'slegal representative, from the contract seller or other
payee thereof, together with interest at the rate of ten percent per annum and all
reasonable costs of collection, including attorneys fees.

214.283. 1. Any person, entity, association, city, town, village, county, or political
subdivision that purchases, receives, or holds any real estate used for the burial of dead
human bodies, excludingafamily burial ground, shall notify theofficeof theendowed care
cemeteriesof thename, location, and addr essof such real estate on afor m approved by the
office before October 1, 2009, or within thirty days of purchasing, receiving or holding
such land or of being notified by the office of the requirements of thisprovision. No fee
shall be charged for such notification nor shall any penalty be assessed for failure to
register. This section shall not be deemed to exempt any operator of an endowed care
cemetery or nonendowed care cemetery from being duly licensed as required by this
chapter.

2. Thedivision shall establish and maintain aregistry of cemeteriesand theregistry shall
be available to the public for review at the division office or copied upon request. Thedivision
may charge afee for copies of the register.
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(1) If, inthe course of aland survey of property located in this state, a surveyor licensed
pursuant to chapter 327, RSMo, locates any cemetery which has not been previously registered,
the surveyor shall file astatement with the division regarding the location of the cemetery. The
statement shall be filed on aform as defined by division rule. No fee shall be charged to the
surveyor for such filing.

(2) Any person, family, group, association, society or county surveyor may submit to the
division, on forms provided by the division, the names and locations of any cemetery located in
this state for inclusion in the registry. No fee shall be charged for such submissions.

214.300. Any cemetery operator may, after October 13, 1961, qualify to operate a
cemetery which has been operated as a nonendowed cemetery for a minimum of two years, as
an endowed care cemetery by

(1) So electing in compliance with section 214.280;

(2) Establishing anendowed caretr ust fundin cash of onethousand dollarsfor each acre
in said cemetery with a minimum of five thousand dollars and a maximum of twenty-five
thousand dollars;

(3) Filing the report required by section 214.340.

214.310. 1. Any cemetery operator who electsto operate anew cemetery as an endowed
care cemetery or who represents to the public that perpetual, permanent, endowed, continual,
eternal care, careof duration or similar carewill befurnished cemetery property sold shall create
an endowed care trust fund and shall deposit a minimum of twenty-five thousand dollars for
cemeteries that have in excess of one hundred burials annually or a minimum of five thousand
dollarsfor cemeteries that have one hundred or less burials annually in such fund before selling
or disposing of any burial space in said cemetery, or in lieu thereof such cemetery owner may
furnish a surety bond issued by a bonding company or insurance company authorized to do
businessin thisstatein the face amount of thirty thousand dollars, and such bond shall runto the
office of endowed care cemeteries for the benefit of the care funds held by such cemetery. This
bond shall be for the purpose of guaranteeing an accumulation of twenty-five thousand dollars
in such care fund and also for the further purpose of assuring that the cemetery owner shall
provide annual perpetual or endowment carein an amount equal to the annual reasonable return
on asecured cash investment of twenty-five thousand dollars until twenty-five thousand dollars
isaccumulated in said endowed caretrust funds, and these shall bethe conditions of such surety
bond; provided, however, the liability of the principal and surety on the bond shall in no event
exceed thirty thousand dollars. Provided further, that whenever a cemetery owner which has
made an initial deposit to the endowed care trust fund demonstrates to the satisfaction of the
administrator of the office of endowed care cemeteries that more than twenty-five thousand
dollars has been accumulated in the endowed care tr ust fund, the cemetery owner may petition
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the administrator of the office of endowed care cemeteries for an order to dissolve the surety
bond requirement, so long as at least twenty-five thousand dollars aways remains in the
endowed care trust fund.

2. Construction of amausoleum, lawn crypt, columbarium or crematorium as part of a
cemetery then operated as an endowed care cemetery shall not be considered the establishment
of anew cemetery for purposes of this section.

3. Any endowed care cemetery which does not maintain a fully staffed office in the
county inwhich the cemetery islocated shall have prominently displayed on the premisesasign
clearly stating the operator's name, address and tel ephone number. If the operator doesnot reside
in the county in which the cemetery is located, the sign shall also state the name, address and
telephone number of aresident of the county who is the authorized agent of the operator or the
location of an office of the cemetery which iswithin ten milesof such cemetery. Injurisdictions
where ordinances require signs to meet certain specifications, aweatherproof notice containing
the information required by this subsection shall be sufficient.

214.320. 1. Anoperator of an endowed care cemetery shall establish and depositin an
endowed care trust fund not less than the following amounts for burial space sold or disposed
of, with such deposits to the endowed care trust fund to be made [semiannually] at least
quarterly on al burial space that has been fully paid for to the date of deposit:

(1) A minimum of fifteen percent of the gross sales price, or twenty dollars, whichever
is greater, for each grave space sold;

(2) A minimum of ten percent of the gross sales price of each crypt or niche sold in a
community mausoleum, or aminimum of one hundred dollarsfor each crypt or [ten dollarsfor
each niche sold in a garden mausoleum] fifty dollars for each niche sold in a community
mausoleum, whichever isgreater;

(3) A minimum of ten percent of the grosssalesprice of each crypt or nichesold in
a garden mausoleum, or aminimum of one hundred dollarsfor each crypt or twenty-five
dollarsfor each niche sold in a garden mausoleum, whichever is greater;

(4) A minimum of [seventy-five dollars per grave space for] ten percent of the gross
sales price of each lawn crypt sold or a minimum of seventy-five dollars, whichever is
greater.

2. Notwithstanding the provisions of subdivision (2) of subsection 1 of this section, a
cemetery operator who has made the initial deposit in trust as required by sections 214.270 to
214.410 from his own funds, and not from funds deposited with respect to sales of burial space,
may deposit only one-half the minimum amounts set forth in subdivisions (1) and (2) of
subsection 1 of this section, until he shall have recouped his entire initial deposit. Thereafter,
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he shall make the minimum deposits required under subdivisions (1), (2) [and] , (3), and (4) of
subsection 1 of this section.

3. Asrequired by section 214.340, each operator of an endowed care cemetery shall|,
after August 28, 1990,] filewith the division of professional registration, on aform provided by
the division, an annual endowed care trust fund report. The operator of any cemetery
representing the cemetery, or any portion of the cemetery, as an endowed care cemetery shall
make availableto thedivision for inspection or audit at any reasonabl e time only those cemetery
recordsand trust fund records necessary to determinewhether the cemetery'sendowed caretr ust
fund is in compliance with sections 214.270 to 214.410. Each cemetery operator who has
established a [segregated] escrow account pursuant to section [214.385] 214.387 shall make
available to the division for inspection or audit at any reasonable time those cemetery records
and financial institution records necessary to determine whether the cemetery operator is in
compliance with the provisions of section [214.385. All documents, records, and work product
from any inspectionsor audits performed by or at the direction of thedivision shall remaininthe
possession of the division of professional registration and shall not be sent to the state board of
embalmers and funeral directors. No charge shall be made for such inspections or audits]
214.387.

4. [If any endowed care cemetery operator conductsthetrust fund accounting and record
keeping outside of this state, then such operator shall maintain current and accurate copies of
such accounting and record keeping within this state and such copies shall be readily available
to the division for inspection or audit purposes.

5.] No cemetery operator shall operate or represent to the public by any title, description,
or similar terms that a cemetery provides endowed care unless the cemetery isin compliance
with the provisions of sections 214.270 to 214.410.

5. A cemetery operator shall beexempt from the provisionsof chapter 436, RSM o,
for the sale of cemetery services or for grave lots, grave spaces, markers, monuments,
memorials, tombstones, crypts, niches or mausoleums, outer burial containers, or other
receptacle. A cemetery operator shall be prohibited from adjusting or establishing the
sales price of items with the intent of evading the trusting or escrow provisions of this
chapter.

214.325. If the deposits to any endowed care trust fund [required by sections 214.270
t0 214.410] arelessthan the total sum required to be set aside and deposited since the effective
date of such sections, the cemetery operator shall correct such deficiency including inter est of
ten per cent of thedeficiency by depositing not |essthan twenty percent of such deficiency each
year for five years [following August 28, 1990,] and shall file, on the form provided by the
division, a statement outlining the date and amount such deposits were made. If the cemetery
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operator fails to correct the deficiency with respect to funds maintained under section
214.330, the cemetery operator shall thereafter not represent the cemetery as an endowed care
cemetery. Any funds held in the cemetery's endowed care trust shall continue to be used for
endowed care for that cemetery. The cemetery operator shall remain subject to the provisions
of sections 214.270 to 214.410 for any cemetery or any section of the cemetery for which
endowed care payments have been collected, subject to the penalties contained in section
214.410, and civil actionsaswell as subject to any regulations promul gated by the division. For
purposes of this section, the term " deficiency" shall mean a deficiency in the amount
required to be deposited under section 214.320, or a deficiency created by disbur sements
in excessof what isper mitted under section 214.330 and shall not includeor be affected by
deficiencies or shortages caused by the fluctuating value of investments.

214.330. 1. [The endowed care fund required by sections 214.270 to 214.410 shall be
permanently set asidein trust or in accordance with the provisionsof subsection 2 of thissection.
Thetrustee of the endowed caretrust shall be astate- or federally chartered financial institution
authorized to exercise trust powersin Missouri and located in this state. The income from the
endowed care fund shall be distributed to the cemetery operator at least annually or in other
convenient installments. The cemetery operator shall have the duty and responsibility to apply
the income to provide care and maintenance only for that part of the cemetery in which burial
space shall have been sold and with respect to which salesthe endowed carefund shall have been
established and not for any other purpose. The principal of such funds shall be kept intact and
appropriately invested by the trustee, or the independent investment advisor. An endowed care
trust agreement may provide that when the principal in an endowed care trust exceeds two
hundred fifty thousand dollars, investment decisions regarding the principal and undistributed
income may be made by a federally registered or Missouri-registered independent qualified
investment advisor designated by the cemetery owner, relieving the trustee of all liability
regarding investment decisions made by such qualified investment advisor. It shall be the duty
of thetrustee, or theinvestment advisor, in theinvestment of such fundsto exercisethediligence
and care men of ordinary prudence, intelligence and discretion would employ, but with aview
to permanency of investment considering probabl e safety of capital investment, income produced
and appreciation of capital investment. Thetrustee's duties shall be the maintenance of records
and the accounting for and investment of moneys deposited by the operator to the endowed care
fund. For the purposes of sections 214.270 to 214.410, the trustee or investment advisor shall
not be deemed to be responsible for the care, the maintenance, or the operation of the cemetery,
or for any other matter relating to the cemetery, including, but not limited to, compliance with
environmental lawsand regulations. With respect to cemetery property maintained by cemetery
care funds, the cemetery operator shall be responsible for the performance of the care and
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maintenance of the cemetery property owned by the cemetery operator and for the opening and
closing of all graves, crypts, or nichesfor human remainsin any cemetery property owned by the
cemetery operator.

2. If the endowed care cemetery fund is not permanently set aside in a trust fund as
required by subsection 1 of this section then the funds shall be permanently set aside in a
segregated bank account which requires the signature of the cemetery owner and either the
administrator of the office of endowed care cemeteries, or the signature of alicensed practicing
attorney with escrow powersin this state as joint signatories for any distribution from the trust
fund. No fundsshall be expended without the signature of either the administrator of the office
of endowed care cemeteries, or alicensed practicing attorney with escrow powersin this state.
The account shall be insured by the Federal Deposit Insurance Corporation or comparable
deposit insurance and held in the state- or federally chartered financial institution authorized to
do businessin Missouri and located in thisstate. Theincome from the endowed care fund shall
be distributed to the cemetery operator at least in annual or semiannual installments. The
cemetery operator shall have the duty and responsibility to apply the incometo provide careand
maintenance only for that part of the cemetery in which burial space shall have been sold and
with respect to which sales the endowed care fund shall have been established and not for any
other purpose. Theprincipal of such fundsshall be kept intact and appropriately invested by the
cemetery operator with written approval of either the administrator of the office of endowed care
cemeteriesor alicensed practicing attorney with escrow powersin thisstate. 1t shall bethe duty
of the cemetery owner intheinvestment of such fundsto exercisethediligenceand careaperson
of reasonable prudence, intelligence and discretion would employ, but with a view to
permanency of investment considering probable safety of capital investment, income produced
and appreciation of capital investment. The cemetery owner's duties shall be the maintenance
of records and the accounting for an investment of moneys deposited by the operator to the
endowed carefund. For purposes of sections 214.270to 214.410, the administrator of the office
of endowed care cemeteries or the licensed practicing attorney with escrow powersin this state
shall not be deemed to be responsible for the care, maintenance, or operation of the cemetery.
With respect to cemetery property maintained by cemetery care funds, the cemetery operator
shall be responsible for the performance of the care and maintenance of the cemetery property
owned by the cemetery operator and for the opening and closing of all graves, crypts, or niches
for human remains in any cemetery property owned by the cemetery operator.

3. The cemetery operator shall be accountable to the owners of burial space in the
cemetery for compliance with sections 214.270 to 214.410.

4. All endowed care funds shall be administered in accordance with an endowed care
fund agreement. The endowed care fund agreement shall be subject to review and approval by
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the office of endowed care cemeteries or by alicensed practicing attorney with escrow powers
in this state. The endowed care cemetery shall be notified in writing by the office of endowed
care cemeteries or by alicensed practicing attorney with escrow powers in this state regarding
the approval or disapproval of the endowed care fund agreement and regarding any changes
required to be made for compliance with this chapter and the rules and regulations promul gated
thereunder. A copy of the proposed endowed care fund agreement shall be submitted to the
office of endowed care cemeteries. The office of endowed care cemeteries or a licensed
practicing attorney with escrow powers in this state shall notify the endowed care cemetery in
writing of approval and of any required change. Any amendment or changeto the endowed care
fund agreement shall be submitted to the office of endowed care cemeteries or to a licensed
practicing attorney with escrow powersin this state for review and approval. Said amendment
or change shall not be effective until approved by the office of endowed care cemeteries or by
a licensed practicing attorney with escrow powersin this state. All endowed care cemeteries
shall be under a continuing duty to file with the office of endowed care cemeteries or with a
licensed practicing attorney with escrow powersin this state and to submit for approval any and
all changes, amendment, or revisions of the endowed care fund agreement.] (1) Theendowed
caretrust fund required by sections 214.270 to 214.410 shall be permanently set asidein
trust or in accor dancewith the provisionsof subsection 2 of thissection. Thetrusteeof the
endowed caretrust shall bea state or federally chartered financial institution authorized
toexercisetrust powersin Missouri. Thetrust officer or duly appointed repr esentative of
the trustee with knowledge and immediate access to the trust fund accounting and trust
fund records shall be made available to the office or its duly authorized representative
upon request.

(2) Thetrust fund records, including all trust fund accounting records, shall be
maintained in the state of Missouri at all timesor shall beelectronically stored sothat the
records may be immediately accessed and produced in the state of Missouri within five
business days of request, or as otherwise requested by the office or its duly authorized
representative. Theoperator of an endowed car e cemetery shall maintain acurrent name
and address of thetrusteeand therecor dscustodian for theendowed caretrust fund with
theofficeand shall providewritten notification to the officewithin fivedaysof any change
in thenameor addressof thetrustee or custodian of records. Notwithstanding any other
provision of law, theidentity of thetrustee designated by an endowed car e cemetery shall
be deemed an open record;

(3) Missouri law shall control all endowed caretrust fundsand theprincipal place
of administration shall at all timesbein the state of Missouri, and shall be deemed to be
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there regardless of where records may be kept or various administrative tasks may be
performed, and shall not be changed to any other jurisdiction.

2. An endowed caretrust fund shall beadministered asa charitabletrust in which
no specified charitable organization has a beneficial interest and a trust in which the
attorney general of this state is treated as the only qualified beneficiary under the
provisions of subsection 2 of section 456.110, RSMo, in accordance with Missouri law
governingtrusts, including but not limited totheapplicableprovisionsof chapter s456 and
469, RSMo, except as specifically provided in this subsection or where the provisions of
sections 214.270 to 214.410 provide differently. An endowed care fund shall also be
operated in accordance with chapters 456 and 469, RSMo, provided that a cemetery
operator shall notinany circumstancesbeauthorizedtorestrict, enlar ge, changeor modify
the requirements of this section or the provisions of chapters 456 and 469, RSMo, by
agreement or otherwise.

(1) Incomeand principal of an endowed caretrust fund shall bedeter mined under
the provisions of law applicable to trusts, except that the provisions of section 469.405,
RSMo, shall not apply;

(2) Noprincipal shall bedistributed from an endowed caretrust fund except tothe
extent that aunitrust election isin effect with respect to such trust under the provisions of
section 469.411, RSMo;

(3) Noright totransfer jurisdiction from Missouri under section 456.1-108, RSMo,
shall exist for endowed caretrusts;

(4) All endowed caretrustsshall beirrevocable;

(5) Notrusteeshall havethe power toterminatean endowed caretrust fund under
the provisions of section 456.414, RSMo;

(6) A unitrust election made in accordance with the provisions of chapter 4609,
RSMo, shall bemadeby the cemetery operator in thetermsof theendowed caretrust fund
agreement itself and not by thetrustee;

(7) Nocontract of insuranceshall bedeemed a suitableinvestment for an endowed
caretrust fund;

(8) Theincome from the endowed care fund may be distributed to the cemetery
operator at least annually on adatedesignated by thecemetery operator, but nolater than
six monthsfollowing the trust fund year. Any income not distributed within six months
following the end of the trust's fiscal year shall be added to and held as part of the
principal of the trust fund.

3. Thecemetery operator shall havetheduty and responsibility toapply theincome
distributed to provide care and maintenance only for that part of the cemetery in which
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burial space shall have been sold and with respect to which salesthe endowed care trust
fund shall have been established and not for any other purpose.

4. (1) Inaddition toany other duty, obligation, or requirement imposed by sections
214.270 t0 214.410 or the endowed care trust agreement, the trustee's duties shall be the
maintenanceof recor dsand theaccountingfor and investmentsof moneysdeposited by the
operator to the endowed caretrust fund.

(2) For the purposesof sections214.270t0 214.410, thetrustee shall not be deemed
responsiblefor thecar e, maintenance, or oper ation of thecemetery, or for any other matter
relating to the cemetery, or the proper expenditure of fundsdistributed by thetrusteeto
the cemetery operator, including, but not limited to, compliance with environmental laws
and regulations.

(3) With respect to cemetery property maintained by cemetery care funds, the
cemetery operator shall beresponsiblefor the performance of the care and maintenance
of the cemetery property.

5. (1) If the endowed care cemetery fund is not permanently set asidein atrust
fund asrequired by subsection 1 of this section, the funds shall be permanently set aside
in an escrow account in thestate of Missouri. Fundsin an escrow account shall be placed
in an endowed car etrust fund under subsection 1if thefundsin the escrow account exceed
three hundred fifty thousand dollars, unless otherwise approved by the division for good
cause. The account shall be insured by the Federal Deposit Insurance Corporation or
comparable deposit insurance and held in a state or federally chartered financial
institution authorized to do businessin Missouri and located in this state.

(2) The interest from the escrow account may be distributed to the cemetery
operator at least in annual or semiannual installments, but not later than six months
following the calendar year. Any interest not distributed within six monthsfollowing the
end of thecalendar year shall beadded to and held aspart of theprincipal of theaccount.

(3) The cemetery operator shall have the duty and responsibility to apply the
interest toprovidecareand maintenanceonly for that part of thecemeteryinwhich burial
space shall have been sold and with respect to which sales the escrow account shall have
been established and not for any other purpose. Theprincipal of such fundsshall bekept
intact. The cemetery operator's duties shall be the maintenance of records and the
accounting for an investment of moneysdeposited by the oper ator to the escrow account.
For purposesof sections214.270t0214.410, theadministrator of theofficeof endowed care
cemeteries shall not be deemed to beresponsible for the care, maintenance, or operation
of the cemetery. With respect to cemetery property maintained by cemetery care funds,
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the cemetery operator shall be responsible for the performance of the care and
maintenance of the cemetery property owned by the cemetery operator.

(4) Thedivision may approvean escr ow agent if theescrow agent demonstratesthe
knowledge, skill, and ability to handle escrow funds and financial transactions and is of
good mor al character.

6. Thecemetery operator shall beaccountableto the ownersof burial spacein the
cemetery for compliance with sections 214.270 to 214.410.

7. Excluding funds held in an escrow account, all endowed care trust funds shall
beadministered in accor dancewith an endowed car etrust fund agreement, which shall be
submitted to the office by the cemetery operator for review and approval. The endowed
care cemetery shall be notified in writing by the office of endowed care cemeteries
regarding the approval or disapproval of the endowed care trust fund agreement and
regardingany changesrequired tobemadefor compliancewith sections214.270t0214.410
and therules promulgated thereunder.

8. All endowed care cemeteries shall be under a continuing duty to file with the
office of endowed care cemeteries and to submit for prior approval any and all changes,
amendments, or revisionsof theendowed car etrust fund agreement thirty daysbeforethe
effective date of such change, amendment or revision.

9. If the endowed care trust fund agreement, or any changes, amendments or
revisions filed with the office, are not disapproved by the office within thirty days after
submission by thecemetery oper ator, theendowed car etrust fund agreement or therelated
change, amendment or revision shall bedeemed effectiveand may beused by thecemetery
operator and thetrustee. Notwithstanding any other provision of this section, the office
may review and disapprove an endowed care trust fund agreement or any submitted
change, amendment or revision, after thethirty daysprovided herein or at any other time
if the agreement is not in compliance with sections 214.270 to 214.410 or the rules
promulgated thereunder. Thedivision may waivethethirty day filing requirement upon
request by the cemetery operator and a showing of good cause.

10. Funds in an endowed care trust fund or escrow account may only be
commingled with endowed car e fundsfor other endowed care cemeteries; provided that
the cemetery operator and the trustee shall maintain adequate accounting records of the
disbursements, contributions, and income allocated for each cemetery.

11. By accepting thetrusteeship of an endowed caretrust or accepting fundsasan
escrow agent under sections 214.270 to 214.410, the trustee or escrow agent submits
personally to the jurisdiction of the courts of this state and the office of endowed care
cemeteries regarding the administration of the trust or escrow account. A trustee or
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escrow agent shall consent in writing to the jurisdiction of the state of Missouri and the
office in regards to the trusteeship or the operation of the escrow account and to the
appointment of the office of secretary of stateasitsagent for service of processregarding
any administration or legal actionsrelating to thetrust or the escrow account, if it hasno
designated agent for serviceof processlocated in thisstate. Such consent shall befiled with
the office prior to accepting funds under sections 214.270 to 214.410 as trustee or as an
escrow agent on aform provided by the office by rule.

214.335. 1. Any endowed care cemetery may require acontribution to the endowed care
fund or to a separate memorial care fund for each memoria or monument installed on a grave
in the cemetery. Such contribution, if required by acemetery, shall not exceed twenty cents per
sguare inch of base area, and shall be charged on every installation regardless of the person
performing theinstallation. Each contribution made pursuant to acontract or agreement entered
into after August 28, 1990, shall be entrusted and administered pursuant to sections 214.270 to
214.410for theendowed carefund. Each contribution made pursuant to acontract or agreement
entered into before August 28, 1990, shall be governed by the law in effect at the time the
contract or agreement was entered into.

2. If the deposits to any endowed care trust fund are less than the total sum
requiredtobeset asideand deposited sincetheeffectivedate of such sections, thecemetery
operator shall correct such deficiency including inter est of ten per cent of thedeficiency by
depositing not lessthan twenty per cent of such deficiency each year for fiveyear sand shall
file, on theform provided by the division, a statement outlining the date and amount such
depositswere made. |If the cemetery operator failsto correct the deficiency with respect
to funds maintained under section 214.330, the cemetery operator shall thereafter not
represent the cemetery as an endowed care cemetery. Any funds held in the cemetery's
endowed care trust shall continue to be used for endowed care for that cemetery. The
cemetery operator shall remain subject tothe provisionsof sections214.270to 214.410for
any cemetery or any section of the cemetery for which endowed car e payments have been
collected, subject to the penalties contained in section 214.410, and civil actionsaswell as
subject to any rules promulgated by the division. For purposes of this section, theterm
deficiency shall mean a deficiency in the amount required to be deposited under section
214.320, or a deficiency created by disbursements in excess of what is permitted under
section 214.330 and shall not include or be affected by deficienciesor shortages caused by
the fluctuating value of proper investments.

214.340. 1. Each operator of an endowed care cemetery shall maintain at an officein
the cemetery or, if the cemetery has no office in the cemetery, at an office within a reasonable
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distanceof the cemetery, thereportsof the endowed caretrust fund's operation for the preceding
seven years. Each report shall contain, at least, the following information:

(1) Name and address of the trustee of the endowed care trust fund and the depository,
if different from the trustee;

(2) Baance per previous year's report;

(3) Principal contributions received since previous report;

(4) Total earnings since previous report;

(5) Totd distribution to the cemetery operator since the previous report;

(6) Current balance;

(7) A statement of all assetslisting cash, real or personal property, stocks, bonds, and
other assets, showing cost, acquisition date and current market value of each asset;

(8) Total expenses, excluding distributionsto cemetery operator, since previous report;
and

(9) A statement of the cemetery's total acreage and of its developed acreage.

2. Subdivisions (1) through (7) of the report described in subsection 1 above shall be
certified to under oath as compl ete and correct by a corporate officer of thetrustee. Subdivision
(8) of such report shall be certified under oath as complete and correct by an officer of the
cemetery operator. Both the trustee and cemetery operator or officer shall be subject to the
penalty of making afalse affidavit or declaration.

3. Thereport shall be placed in the cemetery's office within ninety days of the close of
the trust's fiscal year. A copy of this report shall be filed by the cemetery operator with the
division of professional registration as condition of license renewal as required by subsection 4
of section 214.275. [The report shall not be sent to the state board of embalmers and funeral
directors]

4. Each cemetery operator who establishes[a segregated] an escrow account [ pursuant
to subsection 1 of section 214.385] under section 214.287 shall file with the report required
under subsection 1 of this section [asegregated] an escr ow account report that shall provide the
following information:

(1) The [number of monuments, markers and memorials| total face value of all
contractsfor burial merchandiseand servicesthat havebeen deferred for delivery by purchase
designation; and

(2) [The aggregate wholesale cost of all such monuments, markers and memorials; and

(3)] Theamount on deposit in the [segregated] escr ow account established pursuant to
section [214.385] 214.287, and the account number.

214.345. 1. Any cemetery operator who negotiates the sale of burial space in any
cemetery located in this state shall provide each prospective owner of burial space a written
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statement, which may be aseparate form or apart of the sales contract, which statesand explains
in plainlanguagethat the burial spaceispart of an endowed care cemetery; that the cemetery has
established and maintainsthe endowed caretrust fund required by law; and that theinformation
regarding the fund described in section 214.340 is avail abl e to the prospective purchaser. If the
burial space is in a nonendowed cemetery, or in a nonendowed section of an endowed care
cemetery, the cemetery operator shall state he has elected not to establish an endowed caretrust
fund.

2. The operator of each endowed care cemetery shall, upon request, give to the public
for retention a copy of the endowed care trust fund annual report prepared pursuant to the
provisions of subsection 1 of section 214.340.

214.360. No cemetery operator, nor any director, officer or shareholder of any cemetery
may borrow or in any other way make use of the endowed care trust funds for his own use,
directly or indirectly, or for furthering or developing his or any other cemetery, nor may any
trustee lend or make such funds available for said purpose or for the use of any operator or any
director, officer or shareholder of any cemetery.

214.363. In the event of a cemetery's bankruptcy, insolvency, or assignment for the
benefit of creditors, the endowed caretrust funds shall not be available to any creditor as assets
of thecemetery'sowner or to pay any expenses of any bankruptcy or similar proceeding, but shall
be retained intact to provide for the future maintenance of the cemetery.

214.365. Prior to any action as provided in subsection 2 of section 214.205, and when
thedivision hasinformation that a[public] cemetery isnot providing maintenance and care, has
been abandoned, or has ceased operation, the division may investigatethe cemetery to determine
the cemetery's current status. If the division finds evidence that the cemetery is abandoned, is
not conducting business, or isnot providing maintenance and care, the division may apply to the
circuit court for appointment as receiver, trustee, or successor in trust.

214.367. 1. Prior to ceasing to do business as a cemetery, selling, or otherwise
disposing of a majority of the business assets of a cemetery, or a majority of its stock or
other ownership interest if acorporation or other organized businessentity, the cemetery
operator shall providewritten notification to the division of itsintent at least thirty days
prior to the date set for the transfer, or the closing of the sale, or the date set for
termination of itsbusiness. Upon receipt of thewritten notification, thedivision may take
reasonableand necessary action to deter minethat thecemetery operator hasmadeproper
plansto assurethat trust fundsor fundsheld in an escrow account for or on behalf of the
cemetery will be set aside and used as provided in sections 214.270 to 214.410, including,
but not limited to, an audit or examination of booksand records. Thedivision may waive
therequirementsof thissubsection or may shorten theperiod of notification for good cause
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or if the division determinesin its discretion that compliance with its provisions are not
necessary.

2. A cemetery operator may completethesale, transfer, or cessation if thedivision
does not disapprove the transaction within thirty days after receiving notice. Nothingin
this section shall be construed torestrict any other right or remedy vested in the division
or the attorney general.

3. A prospective purchaser or transferee of [any endowed care] an endowed or
nonendowed cemetery, with the written consent of the cemetery operator, may obtain acopy of
the cemetery'smost recent audit or inspection report fromthedivision. Thedivisionshall inform
the prospective purchaser or transferee, within thirty days, whether the cemetery may continue
to operate and be represented as [an endowed care] a cemetery.

4. (1) Theseller of acemetery shall placefifteen percent of the consideration paid
or remitted for the purchase or transfer of a cemetery in escrow with a bank, trust
company, or other escrow agent approved by the division. Such funds shall be held in
escrow for no lessthan six months or such greater time as may be agreed to by the seller
and the purchaser or transferee. If the purchaser, transferee, or divison deter minesthat
the trust fund or any escrow account of the former cemetery operator is deficient, the
purchaser, transferee, or division may demand payment from the escrow agent in the
amount of the deficiency.

(2) Prior to the disbursement of funds held in escrow, the person requesting
payment from escrow shall notify the seller in writing of the intent to demand a
distribution thirty days prior to the requested distribution date. The notification shall
includetheamount of thedistribution requested and shall becertified under oath. Within
thirty days after receipt of the notification, the seller may petition a court of competent
jurisdiction for judicial review to deter mine whether payment from escrow is authorized
and such petition shall be served upon the escrow agent; provided, however, that if the
contract between theseller and the pur chaser containsan arbitration clause, theseller may
invoke that remedy in accordance with itsterms. The escrow agent shall remit payment
tothetrust fund or to the escrow account within forty-five days after receipt of a demand
or, if a petition for arbitration or judicial review has been filed, asdirected by a court or
the arbitrator'saward.

(3) The escrow agent shall refund the amount held in escrow to the seller if a
demand isnot received for such fundswithin six monthsafter completion of the purchase
or transfer.

214.385. 1. If the operator of any cemetery or another authorized person movesagrave
marker, memorial or monument in the cemetery for any reason, the operator or other authorized
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person shall replace the grave marker, memorial or monument to its original position within a
reasonable time.

2. When the purchase price of [a monument, marker or memorial] an item of burial
mer chandise sold by acemetery operator or itsagent ispaid in full, the cemetery operator shall
make delivery of such property within areasonabletime. A cemetery operator may comply with
this section by delivering to the purchaser of such property avalid warehouse receipt which may
be presented to the cemetery operator at alater date for actual delivery.

214.387. 1. [Upon written instructions from the purchaser of a monument, marker or
memorial, acemetery may defer delivery of such property to adate designated by the purchaser,
provided the cemetery operator, within forty-five days of the date the property is paid in full,
deposits from its own funds an amount equal to one hundred ten percent of such property's
wholesale cost into a segregated account. Funds deposited in a segregated account pursuant to
this section and section 214.385 shall be maintained in such account until delivery of the
property is made or the contract for the purchase of such property is canceled. No withdrawals
may be made from the cemetery operator's segregated account established pursuant to this
section and section 214.385 except as provided herein. The cemetery operator shall not
commingle any other of its funds with the deposits made to the segregated account. Money in
this account shall be invested utilizing the "prudent man theory" and is subject to audit by the
division. Namesand addresses of depositoriesof such money shall be submitted with the annual
report.

2. If at theend of acalendar year the market value of the cemetery operator's segregated
account exceeds the then current wholesale cost of all paid-in-full property which has not been
delivered, the cemetery operator may withdraw from the segregated account all realized income
earned by such account. If at the end of a calendar year the market value of the cemetery
operator's segregated account is less than the then current wholesale cost of al paid-in-full
property which has not been delivered, the cemetery operator shall only withdraw the realized
income in excess of (i) the segregated account's market value at year end, plus (ii) all realized
income accrued to the segregated account minus (iii) the wholesale cost of all paid-in-full
property which has not been delivered.

3. Upon the delivery of a monument, marker or memorial sold by the cemetery or its
agent, or the cancellation of the contract for the purchase of such property, the cemetery operator
may withdraw from the segregated account an amount equal to (i) the market value of the
segregated account based on the most recent account statement issued to the cemetery operator,
times (ii) the ratio the delivered property's deposit in the account bears to the aggregate deposit
of all property whichispaidinfull but not delivered. The segregated account may be inspected
or audited by the division.
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4. Upon written instructions from the purchaser of an interment, entombment, or
inurnment cemetery service, a cemetery may defer performance of such service to a date
designated by the purchaser, provided the cemetery operator, within forty-five days of the date
theagreement ispaidin full, depositsfrom its own funds an amount equal to forty percent of the
published retail priceinto atrusteed account. Fundsdeposited in atrusteed account pursuant to
this section and section 214.385 shall be maintained in such account until delivery of the service
is made or the agreement for the purchase of the service is canceled. No withdrawals may be
made from the trusteed account established pursuant to this section and section 214.385 except
asprovided herein. Money in this account shall be invested utilizing the "prudent man theory”
and issubject to audit by the division. Names and addresses of depositories of such money shall
be submitted with the annual report.

5. Upon the delivery of the internment, entombment, or inurnment cemetery service
agreed upon by the cemetery or its agent, or the cancellation of the agreement for the purchase
of such service, the cemetery operator may withdraw from the trusteed account an amount equal
to (i) the market value of the trusteed account based on the most recent account statement i ssued
to the cemetery operator, times (ii) the ratio the service's deposit in the account bears to the
aggregate deposit of all services which are paid in full but not delivered. The trusteed account
may be inspected or audited by the division.

6. The provisions of this section shall apply to all agreements entered into after August
28, 2002.] With the exception of sales made under section 214.385, all sales by cemetery
operators of prearranged burial merchandise and services shall be made in accordance
with this section.

2. Upon written instructions from the purchaser of burial merchandise or burial
services set forth in a cemetery prearranged contract, a cemetery may defer delivery of
such burial merchandise or a warehouse receipt for the same under section 214.385, or
performance of services, to a date designated by the purchaser, provided the cemetery
operator, after deducting salesand administrative costsnot to exceed twenty per cent of the
purchase price, deposits the remaining portion of the purchase price into an escrow or
trust account as herein provided within sixty daysfollowing receipt of payment from the
purchaser. Fundssodeposited under thissection shall bemaintained in such account until
delivery of the property or the performance of services is made or the contract for the
purchase of such property or servicesis cancelled. The account is subject to inspection,
examination, or audit by thedivision. No withdrawals may be made from the escrow or
trust account established under this section except as herein provided.

3. Each escrow arrangement shall comply with the following:
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(1) Theescrow agent shall be located in Missouri, authorized to exer cise escrow
power s, and shall maintain the escrow recordsso that they may be accessed and produced
for inspection within five businessdays of the agent'sreceipt of awritten request made by
theofficeor itsduly authorized representative. A cemetery operator shall not serveasan
escrow agent for the cemetery operator'saccount nor shall the escr ow agent be employed
by or under common ownership with and independent of the cemetery operator. The
cemetery operator shall maintain a current name and address for the escrow agent with
the office and shall obtain written approval from the office before making any changein
the name or address of the escrow agent. Notwithstanding any other provision of law,
information regarding the escrow agent shall be deemed an open record;

(2) The escrow account funds shall be maintained in depository accounts at a
Missouri financial institution that provides Federal Deposit Insurance Corporation or
compar able deposit insurance;

(3) Theescrow arrangement shall be administer ed by the escrow agent under an
agreement approved by the officeunder thesamefiling and approval procedureasthat set
forth for endowed caretrust fund agreementsin section 214.330;

(4) Theoperator shall establish a separate depository account for each cemetery
prearranged contract administered under this subsection;

(5 Thedivision may promulgate by rule a form escrow agreement to be used by
a cemetery operator operating under this section.

4. Each trust shall comply with the following:

(1) The trustee shall be a state or federally chartered financial institution
authorized to exercise trust powers in Missouri; provided that a foreign financial
institution shall be approved by the office;

(2) Thetrust fundrecords, includingall trust fund accounting records, shall either
be maintained in the state of Missouri or shall be electronically stored so that therecords
may be immediately accessed and produced in the state of Missouri within five business
daysof thetrustee'sreceipt of awritten request made by the office or itsduly authorized
representative. Thecemetery operator shall maintain a current name and address of the
trustee and therecords custodian with the office and shall provide written notification to
theofficewithin five days of any changein thenameor addressof thetrusteeor custodian
of record. Notwithstanding any other provision of law, information regarding thetrustee
shall be deemed an open record. If the business address of the trust officer isnot located
within the state of Missouri, thetrustee shall appoint arepresentative with knowledge of
thetrust recordsand who can provideimmediate access to such recordsto the office and
itsauthorized r epresentativeat thecemetery or aMissouri location acceptabletotheoffice;



H.B. 945 25

101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136

(3) The principal of such funds shall be kept intact and appropriately invested
under the prudent investor rule under chapter 469, RSMo; provided that no trust funds
shall be invested in any term insurance product;

(4) Payments regarding two or more cemetery prearranged contracts may be
deposited into and commingled in the same trust, so long as adequate records are made
availableto trusteeto account for cemetery prearranged contractson an individual basis
with regard to deposits, ear nings, distributions, and any taxes;

(5) All expenses of administering a trust, including, without limitation, trustee's
fees, expenses in establishing the trust, legal and accounting fees, investment expenses,
taxes, and other necessary and reasonable expenses shall be paid from trust income and
shall not be paid from trust principal;

(6) Trust instruments shall be subject to the same filing and approval procedure
asthat set forth for endowed caretrust fund agreements under section 214.330;

(7) A trusteemay comminglethefundsfromtrustsof unrelated cemetery operators
for investment purposeswhen thetrustee hasdemonstrated to the satisfaction of the office
adequate accountingfor theallocations, disbur sements, payments, and incomeamongthe
participating trusts.

5. Theincomefrom escrow accounts, after payment of expensesassociated with the
arrangement, shall bedistributed to the cemetery operator. All other distributionsfrom
trustsand escrow accountsshall bemadein accordancewith for msapproved by theoffice.
For performance of a cemetery prearranged contract, a certificate of performance form
signed by the cemetery operator shall berequired for distribution. For cancellation of a
cemetery prearranged contract, a certificate of cancellation form signed by the cemetery
operator and the purchaser shall berequired for distribution.

6. A cemetery prearranged contract is subject to cancellation asfollows:

(1) At any time beforethefinal disposition of the deceased or beforethe services
or merchandise described in this section are provided, the purchaser may cancel the
contract without cause by deliveringwritten noticether eof totheoperator. Within fifteen
daysafter itsreceipt of such notice, thecemetery operator shall pay tothe purchaser anet
amount equal to all payments made into the escrow account or trust under the contract.
Upon delivery of the purchaser'sreceipt for such payment to the escrow agent or trustee,
the escrow agent or trustee shall distribute to the cemetery operator from the escrow
account or trust an amount equal to all depositsmadeinto the escrow account or trust for
the contract;

(2) Notwithstanding the provisions of subdivision (1) of this subsection, if a
purchaser is eligible, becomes eligible, or desires to become eligible to receive public
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assistance under chapter 208, RSMo, or any other applicable state or federal law, the
purchaser may irrevocably waive and renounce his or her right to cancel the contract
under theprovisionsof subdivision (1) of thissection, which waiver and renunciation shall
be madein writing and delivered to the cemetery operator;

(3 Notwithstanding the provisions of subdivision (1) of this subsection, any
purchaser, within thirty days of receipt of the executed contract, may cancel the contract
without cause by delivering written noticether eof to the cemetery operator, and receivea
full refund of all payments made on the contract;

(4) Notwithstanding the provisions of subdivision (1) of this subsection, once any
purchase order isentered for the production or manufacture of burial merchandise, per
the purchasers written request, the purchaser's obligation to pay for said burial
mer chandise shall be noncancellable;

(5 No funds subject to a purchaser's right of cancellation hereunder shall be
subject to the claims of the cemetery operator'screditors.

7. Thissection shall apply to all agreementsentered into after August 28, 20009.

214.389. 1. Thedivision may direct atrustee, financial institution or escr ow agent
tosuspend distribution from an endowed car etrust fund or escr ow account if thecemetery
operator doesnot haveacurrent and active cemetery operator license, hasfailed tofilean
annual report, hasfailed to respond to an inquiry from the division, its auditor or other
designated agent or if, after an audit or examination, the division determinesthereisa
deficiency in an endowed care trust fund and the cemetery operator has failed to file a
correctiveaction plan detailing how thedeficiency shall beremedied. For purposesof this
section, a deficiency shall only be deemed to exist if, after an audit or examination, the
division determinesa cemetery operator hasfailed to deposit thetotal aggregate of funds
required to be deposited in trust or an escrow account under section 214.320 or has
received disbursements from the trust or escrow account in excess of what is permitted
under section 214.330. No deficiency shall be deemed to be created by fluctuationsin the
value of investmentsheld in trust or escrow.

2. Thedivision shall providewritten notification to the cemetery operator and the
trustee, financial institution, or escrow agent nolessthan fourteen daysprior tosuspending
distributionsunder thissection. Theamount of any distribution suspended shall become
principal within six months after the date such distribution would have otherwise been
payable, with credit against the deficiency, unless the cemetery operator files an appeal
with a court of competent jurisdiction or with the administrative hearing commission, as
provided herein. Intheevent of an appeal, a cemetery operator may request the court or
administrative hearing commission stay the suspension of distribution after a showing of
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necessity and good cause or authorize payment from the endowed care trust fund or
escrow account for necessary expenses from any amount subject to distribution.

3. Upon receipt of an order from the decision suspending distribution under this
section, a trustee, financial institution, or escrow agent shall immediately suspend
distribution asrequired by theorder. A trustee, financial institution, or escrow agent shall
be exempt from liability for failureto distribute fundsasordered by the division.

4. A cemetery operator may appeal an order suspending distribution under this
section totheadministrativehearingcommission. Theadministrativehearingcommission
shall receivenoticeof such appeal within thirty daysfrom thedatethenoticeof suspension
wasmailed by certified mail. Failureof aperson whoselicensewassuspended to notify the
administrativehearing commission of hisor her intent to appeal waivesall rightsto appeal
the suspension. Upon notice of such person's intent to appeal, a hearing shall be held
before the administrative hearing commission under chapter 621, RSMo.

5. A cemetery operator may apply for reinstatement of distributions upon
demonstration that thedeficienciesor other problemshavebeen cured or that theoperator
has other wise come into compliance.

6. Thedivision may promulgate rulesto implement the provisions of this section.
Any rule or portion of arule, as that term is defined in section 536.010, RSMo, that is
created under the authority delegated in this section shall become effective only if it
complies with and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSMo. Thissection and chapter 536, RSM o, arenonsever able
and if any of the power svested with thegener al assembly pursuant to chapter 536, RSM o,
to review, to delay the effective date, or to disapprove and annul a rule are subsequently
held unconstitutional, then the grant of rulemaking authority and any rule proposed or
adopted after August 28, 2009, shall beinvalid and void.

214.392. 1. Thedivision shall:

(1) Recommend prosecution for violations of the provisions of sections 214.270 to
214.410 to the appropriate prosecuting, circuit attorney or to the attorney general;

(2) Employ, within limits of the funds appropriated, such employees as are necessary to
carry out the provisions of sections 214.270 to 214.410;

(3) Bealowedto convey full authority to each city or county governing body the use of
inmates controlled by the department of correctionsand the board of probation and paroleto care
for abandoned cemeteries located within the boundaries of each city or county;

(4) Exercise all budgeting, purchasing, reporting and other related management
functions;
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(5) Be authorized, within the limits of the funds appropriated to conduct
investigations, examinations, or auditsto determine compliance with sections 214.270 to
274.410;

(6) Thedivision may promulgaterulesnecessary toimplement the provisionsof sections
214.270 to 214.516, including but not limited to:

() Rulessettingthe amount of feesauthorized pursuant to sections 214.270to 214.516.
Thefeesshall be set at alevel to produce revenuethat shall not substantially exceed the cost and
expense of administering sections 214.270 to 214.516. All moneys received by the division
pursuant to sections 214.270to0 214.516 shall be collected by thedirector who shall transmit such
moneysto the department of revenuefor deposit in the state treasury to the credit of the endowed
care cemetery audit fund created in section 193.265, RSMo;

(b) Rulestoadminister theinspection and audit provisionsof theendowed care cemetery
law;

(c) Rulesfor the establishment and maintenance of the cemetery registry pursuant to
section 214.283.

2. Any rule or portion of arule, asthat term is defined in section 536.010, RSMo, that
iscreated under the authority delegated in this section shall become effective only if it complies
with and is subject to all of the provisions of chapter 536, RSMo, and, if applicable, section
536.028, RSMo. Thissection and chapter 536, RSM o, are nonseverableand if any of the powers
vested with the general assembly pursuant to chapter 536, RSMo, to review, to delay the
effective date or to disapprove and annul arule are subsequently held unconstitutional, then the
grant of rulemaking authority and any rule proposed or adopted after August 28, 2001, shall be
invalid and void.

214.400. Sections214.270 to 214.410 shall be known asthe " Cemetery Endowed Care
Trust Fund Law".

214.410. 1. Any cemetery operator who shall willfully violate any provisionsof sections
214.270 to 214.410 for which no penalty is otherwise prescribed shall be deemed guilty of a
misdemeanor and upon conviction thereof shall be fined a sum not to exceed five hundred
dollars or shall be confined not more than six months or both.

2. Any cemetery operator who shall willfully violate any provision of section 214.320,
214.330, 214.335, 214.340, 214.360[or] , 214.385, or 214.387 shall be deemed guilty of aclass
D felony and upon conviction thereof shall be fined a sum not to exceed ten thousand dollars or
shall be confined not more than five years or both. This section shall not apply to cemeteries or
cemetery associations which do not sell lotsin the cemetery.

3. Any trustee who shall willfully violate any applicable provisions of sections 214.270
t0214.410 shall have committed an unsafe and unsound banking practice and shall be penalized
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asauthorized by chapters 361 and 362, RSMo. Thissubsection shall be enforced exclusively by
theMissouri division of financefor state chartered institutionsand the Missouri attorney general
for federally chartered ingtitutions.

4. Any person who shall willfully violate any provision of section 214.320, 214.330,
214.335, 214.340, 214.360 or 214.385 or violates any rule, regulation or order of the division
may, in accordance with the regulations issued by the division, be assessed an administrative
penalty by thedivision. Thepenalty shall not exceed fivethousand dollarsfor each violation and
each day of the continuing violation shall be deemed a separate violation for purposes of
administrative penalty assessment. However, no administrative penalty may be assessed until
the person charged with the violation has been given the opportunity for a hearing on the
violation. Penalty assessments received shall be deposited in the endowed care cemetery audit
fund created in section 193.265, RSMo.

214.455. Every personwho shall knowingly and unlawfully destroy, mutilate, disfigure,
deface, injure, or remove without authorization any human remains from a cemetery or
burial ground or other place of interment, entombment, or inurnment or who shall
knowingly and unlawfully destroy, mutilate, disfigur e, deface, injur e, or remove any tomb,
monument, or gravestone, or other structure placed in such cemetery or burial ground or place
of burial of any human being, is guilty of aclass A misdemeanor.

214.500. Any cemetery located in a city [not within a county,] which has become the
property of such city pursuant to section 214.205 or a public tax sale may be sold to another
cemetery operator or a not-for-profit corporation which is unrelated to the previous cemetery
operator.

214.504. Any cemetery operator who purchases a cemetery from a city [not within a
county] pursuant to sections 214.500 to 214.516 shall not be liable for any wrongful interments
or errors made in the sale of plots prior to the cemetery operator's purchase of the cemetery, nor
shall such cemetery operator be liable for multiple ownership of plots sold by such cemetery
operator due to alack of adequate records in such cemetery operator's possession at the time of
such cemetery operator's purchase of such cemetery from the city, provided the cemetery
operator offersaplot of equal value for the interment, if such party can prove ownership of the
right to bury a person by presenting a contract for the right to burial.

214.508. Any cemetery operator who purchases a cemetery from a city [not within a
county] shall not be held liable or responsiblefor any conditions existing or actionstaken which
occurred prior to the cemetery operator's purchase from such city; except that, the exemption
provided in this section shall not relieve any previous owner or wrongdoer for their actions
related to such cemetery.
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214.512. Any subsequent cemetery owner after a city [not within a county] shall be
exempt from the provisions of section 214.325 and section 214.410 for any deficiency existing
prior to such city's ownership; except that, such exemption shall not relieve any previous
cemetery owners or wrongdoers from the provisions of such sections.

214.516. Any cemetery owner subsequent to acity [not within a county], regardless of
whether such cemetery was previoudly registered as an endowed care cemetery, held itself out
to be an endowed care cemetery or was anonendowed care cemetery, shall comply with section
214.310 and register such cemetery as an endowed care cemetery asif it were a newly created
cemetery with no interments at the time of such registration. Any contractsfor theright of burial
sold after compliance with section 214.310 and all subsequent action of a subsequent cemetery
owner shall comply fully with the provisions of sections 214.270 to 214.410.

214.550. 1. For purposes of this section, the following terms mean:

(1) "Cremains', the [ashes that remain after cremation of a human corpse] remains of
a human corpse after cremation;

(2) "Operator”, achurch that owns and maintains a religious cemetery;

(3) "Religious cemetery”, a cemetery owned, operated, controlled, or managed by any
church that has or would qualify for federal tax-exempt status as a nonprofit religious
organization pursuant to section 501(c) of the Internal Revenue Code as amended,;

(4) "Scatter garden™, alocation for the spreading of cremains set asidewithin acemetery.

2. It shall belawful for any operator of areligiouscemetery adjacent to achurch building
or other building regularly used asaplace of worship to establish ascatter garden for the purpose
of scattering human cremains.

3. The operator of any religious cemetery containing a scatter garden shall maintain,
protect, and supervise the scatter garden, and shall be responsible for all costsincurred for such
maintenance, protection, and supervision. Such operator shall also maintain a record of all
cremains scattered in the scatter garden that shall include the name, date of death, and Social
Security number of each person whose cremains are scattered, and the date the cremains were
scattered.

4. A scatter garden established pursuant to this section shall be maintained by the
operator of the religious cemetery for aslong as such operator isin existence. Upon dissolution
of such operator, all records of cremains shall be transferred to the clerk of the city, town, or
village in which the scatter garden is located, or if the scatter garden is located in any
unincorporated area, to the county recorder.

[214.290. Any cemetery operator who within ninety days from the
effective date of sections 214.270 to 214.410 elects to operate a cemetery which
exists on the effective date of sections 214.270 to 214.410 as an endowed care
cemetery or who represents to the public that perpetual, permanent, endowed,
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continual, eternal care, care of duration or similar carewill befurnished cemetery
property sold, shall before selling or disposing of any interment space or lotsin
said cemetery after the date of such election, establish aminimum endowed care
and maintenance fund in cash in the amount required by section 214.300 unless
an endowed carefund isalready in existenceto which regular depositshave been
made (whether or not the fund then existing shall be in the minimum amount
required under section 214.300).]
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