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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 366

96TH GENERAL ASSEMBLY

1090L.03C D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To amend chapters 67 and 144, RSMo, by adding thereto two new sections relating to tax
incentives for data storage, server farm, and technology business facilities.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapters 67 and 144, RSMo, are amended by adding thereto two new
sections, to be known as sections 67.2050 and 144.810, to read as follows:

67.2050. 1. Asused in thissection, unlessthe context clearly indicates otherwise,
the following terms mean:

(1) "Facility", alocation composed of real estate, buildings, fixtures, machinery,
and equipment;

(2) "Municipality", any county, city, incor porated town, or village of the state;

(3) "NAICS", the 2007 edition of the North American Industry Classification
System developed under the direction and guidance of the federal Office of Management
and Budget. Any NAICS sector, subsector, industry group, or industry identified in this
section shall include its corresponding classification in previous and subsequent federal
industry classification systems,

(4) " Technology businessfacility” , afacility purchased, constructed, extended, or
improved under this section, provided that such businessfacility isengaged in:

(a) Wired telecommunicationscarriers (NAICS517110); or

(b) Data processing, hosting, and related services (NAICS 518210); or

(c) Internet publishing and broadcasting and web sear ch portals (NAICS519130),
at the business facility;

(5) " Technology businessfacility project” or " project” , thepur chase, construction,
extension, and improvement of technology business facilities, whether of the facility asa

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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wholeor of any oneor moreof thefacility'scomponents of real estate, buildings, fixtures,
machinery, and equipment.

2. The governing body of any municipality may:

(2) Carry out technology businessfacility projectsfor economicdevelopment under
this section;

(2) Accept grantsfrom thefederal and state gover nmentsfor technology business
facility project purposes, and may enter into such agreements as are not contrary to the
laws of this state and which may be required as a condition of grants by the federal
government or itsagencies; and

(3) Receive gifts and donations from private sources to be used for technology
business facility project purposes.

3. The governing body of the municipality may enter into loan agreements, sell,
lease, or mortgageto private persons, partner ships, or cor por ationsany oneor mor eof the
componentsof afacility received, purchased, constructed, or extended by themunicipality
for development of atechnology businessfacility project. Theloan agreement, installment
saleagreement, lease, or other such document shall contain such other termsasareagreed
upon between the municipality and the obligor, provided that such terms shall be
consistent with this section. When, in the judgment of the governing body of the
municipality, thetechnology businessfacility project will result in economic benefitstothe
municipality, the governing body may lawfully enter into an agreement that includes
nominal monetary consider ation tothemunicipality in exchangefor theuse of oneor more
components of the facility.

4. Transactionsinvolvingtheleaseor rental of any componentsof a project under
this section shall be specifically exempted from the provisions of thelocal salestax law as
defined in section 32.085, section 238.235, and sections 144.010 to 144.525 and 144.600 to
144.761, and from the computation of the tax levied, assessed, or payable under thelocal
salestax law asdefined in section 32.085, section 238.235, and sections 144.010 to 144.525
and 144.600 to 144.745.

5. Leasehold interests granted and held under this section shall not be subject to
property taxes.

6. Any paymentsin lieu of taxes expected to be made by any lessee of the project
shall beapplied in accordancewith thissection. Thelesseemay reimbursethemunicipality
for its actual costs of administering the plan. All amounts paid in excess of such actual
costsshall,immediately upon receipt ther eof, bedisbursed by themunicipality'streasurer
or other financial officer to each affected taxing entity in proportion to the current ad
valorem tax levy of each affected taxing entity.
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7. The county assessor shall include the current assessed value of all property
within the affected taxing entitiesin the aggr egate valuation of assessed property entered
upon the assessor'sbook and verified under section 137.245, and such value shall be used
for the purpose of the debt limitation on local gover nment under section 26(b), article VI,
Constitution of Missouri.

8. The governing body of any municipality may sell or otherwise dispose of the
property, buildings, or plants acquired under this section to private persons or
corporations for technology business facility project purposes upon approval by the
governing body. Thetermsand method of the sale or other disposal shall be established
by the governing body so as to reasonably protect the economic well-being of the
municipality and to promote the development of technology business facility projects. A
private person or corporation that initially transfers property to the municipality for the
pur poses of atechnology businessfacility project and doesnot chargea purchasepriceto
the municipality shall retain the right, upon request to the municipality, to have the
municipality retransfer the donated property to the person or corporation at no cost.

144.810. 1. Asused in thissection, unlessthe context clearly indicates otherwise,
the following terms mean:

(1) " Commencement of commercial operations', shall be deemed to occur during
the first calendar year for which the data storage center or server farm facility is first
availablefor useby the operating taxpayer, or first capableof being used by the operating
taxpayer, as a data storage center or server farm facility;

(2) " Constructing taxpayer", where more than one taxpayer isresponsible for a
project, ataxpayer responsiblefor the purchaseor construction of thefacility, asopposed
to a taxpayer responsiblefor the equipping and ongoing oper ations of the facility;

(3) "Data storage center” or "server farm facility" or "facility", a facility
purchased, constructed, extended, improved, or operatingunder thissection, provided that
such businessfacility isengaged in:

(a) Wired telecommunicationscarriers (NAICS517110); or

(b) Data processing, hosting, and related services (NAICS 518210); or

(b) Internet publishing and broadcasting and web sear ch portals(NA1CS519130),
at the business facility;

(4) "Existingfacility" , a data storage center or server farm facility in this state as
it existed prior to August 28, 2011, as deter mined by the department;

(5 "Expanding facility" or "expanding data storage center or server farm
facility” , an existingfacility or replacement facility that expandsitsoperationsinthisstate
on or after August 28, 2011, and has net new investment related to the expansion of
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operations in this state of at least one million dollars during a period of up to twelve
consecutive months. An expanding facility shall continue to be an expanding facility
regardless of a subsequent change in or addition of operating taxpayersor constructing
taxpayers,

(6) " Expandingfacility project” or " expanding data storage center or server farm
facility project”, the purchase, construction, extension, improvement, equipping, and
operation of an expanding facility;

(7) "NAICS", the 2007 edition of the North American Industry Classification
System as prepared by the Executive Office of the President, Office of Management and
Budget. Any NAICSsector, subsector, industry group, or industry identified in thissection
shall includeitscorresponding classification in previousand subsequent federal industry
classification systems;

(8 "New facility" or "new data storage center or server farm facility”, a facility
in this state meeting the following requirements:

(@) The facility is acquired by, or leased to, an operating taxpayer on or after
August 28, 2011. A facility shall be deemed to have been acquired by, or leased to, an
operating taxpayer on or after August 28, 2011, if the transfer of title to an operating
taxpayer, the transfer of possession under a binding contract to transfer title to an
operatingtaxpayer, or thecommencement of theterm of theleaseto an oper ating taxpayer
occurson or after August 28, 2011, or, if thefacility isconstructed, erected, or installed by
or on behalf of an operating taxpayer, such construction, erection, or installation is
commenced on or after August 28, 2011,

(b) If such facility was acquired by an operating taxpayer from another person or
personson or after August 28, 2011, and such facility was employed prior to August 28,
2011, by any other person or personsin the operation of a data storage center or server
farm facility, the facility shall not be considered a new facility;

(c) Such facility isnot a replacement facility, as defined in this section;

(d) The new facility project investment is at least five million dollars during a
period of up to thirty-six consecutive months. Where more than one taxpayer is
responsible for a project, the investment requirement may be met by an operating
taxpayer, a constructing taxpayer, or a combination of constructing taxpayers and
operating taxpayers, and

(e) A new facility shall continue to be a new facility regardless of a subsequent
changein or addition of operating taxpayersor constructing taxpayers,
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(90 "New data storage center or server farm facility project”, or " new facility
project”, the purchase, construction, extension, improvement, equipping, and operation
of a new facility;

(10) " Operating taxpayer", where more than one taxpayer isresponsible for a
project, ataxpayer responsiblefor theequipping and ongoing oper ationsof thefacility, as
opposed to a taxpayer responsible for the purchasing or construction of the facility;

(11) " Project taxpayers', each constructingtaxpayer and each oper ating taxpayer
for a data storage center or server farm facility project;

(12) " Replacement facility" or " replacement data storage center or server farm
facility” ,afacility in thisstate otherwisedescribed in subdivision (8) of thissubsection, but
which replaces another facility located within the state, which the taxpayer or arelated
taxpayer previously operated but discontinued operating within one year prior to the
commencement of commer cial operations at the new facility;

(13) "Taxpayer", the purchaser of tangible personal property or aservicethat is
subject to state or local sales or use tax and from whom state or local sales or usetax is
owed. " Taxpayer" shall not mean the seller charged by law with collecting the sales tax
from the purchaser.

2. Beginning August 28, 2011, in addition to theexemptionsgranted under chapter
144, there shall also be specifically exempted from state and local sales and use taxes
defined, levied, or calculated under section 32.085, sections 144.010 to 144.525, sections
144.600 to 144.761, or section 238.235:

(1) All electrical energy, gas, water, and other utilitiesincludingtelecommunication
and internet servicesused in a new data storage center or server farm facility;

(2) All machinery, equipment, and computersused in any new data stor age center
or server farm facility; and

(3) All salesat retail of tangible personal property and materialsfor the purpose
of constructing, repairing, or remodeling any new data storage center or server farm
facility.

3. Any datastoragecenter and server farm facility proj ect seeking atax exemption
under subsection 2 of thissection shall submit aproject plan tothedepartment of economic
development, including identifying each known constructing taxpayer and each known
operating taxpayer for the project. The department of economic development shall
determine whether the project is eligible for the exemption under subsection 2 of this
section conditional upon subsequent verification by thedepartment that the project meets
therequirement in paragraph (d) of subdivision (8) of subsection 1 of thissection of at least
five million dollars of new facility investment over a time period not to exceed thirty-six
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consecutive months. The department of economic development shall convey such
conditional approval to the department of revenue and the identified project taxpayers.
After a conditionally approved new facility project has met the investment amount, the
project taxpayers shall provide proof of such investment to the department of economic
development. Upon verification of such proof, the department of economic development
shall certify the project to the department of revenue as being eligible for the exemption
dating retroactively to thefirst day of the thirty-six month period or thefirst day of the
new investment in the event the investment is met in less than thirty-six months. The
department of revenue, upon receipt of adequate proof of the amount of sales taxes paid
sincethefirst day of thethirty-six month period, or thefirst day of the new investment in
the event theinvestment ismet in lessthan thirty-six months, shall issuearefund of sales
taxes paid as set forth in this section to each operating taxpayer and each constructing
taxpayer and issue a certificate of exemption to each new project taxpayer for ongoing
exemptions under subsection 2 of this section.

4. Beginning August 28, 2011, in addition tothe exemptionsgranted under chapter
144, there shall also be specifically exempted from state and local sales and use taxes
defined, levied, or calculated under section 32.085, sections 144.010 to 144.525, sections
144.600 to 144.761, or section 238.235:

(1) All electrical energy, gas, water, and other utilitiesincludingtelecommunication
and internet services used in an expanding data storage center or server farm facility
which, on an annual basis, exceeds the amount of electrical energy, gas, water, and other
utilitiesincluding telecommunication and internet servicesused in the existing facility or
the replaced facility prior to the expansion. " Amount" shall be measured in kilowatt
hours, gallons, cubicfeet, or other measuresapplicableto a utility serviceasopposed toin
dollars, to account for increasesin rates,

(2) All machinery, equipment, and computersused in any expanding data storage
center or server farm facility, the cost of which, on an annual basis, exceedsthe aver age of
the previous three years expenditures on machinery, equipment, and computers at the
existing facility or the replaced facility prior to the expansion. Existing facilities or
replaced facilitiesin existencefor lessthan threeyear sshall havetheaver ageexpenditures
calculated based upon the applicable time of existence; and

(3) All sales at retail of the tangible personal property and materials for the
purpose of constructing, repairing, or remodeling any expanding data stor age center or
server farm facility.

5. Any datastoragecenter and server farm facility project seeking atax exemption
under subsection 4 of thissection shall submit an expanding pr oj ect plan tothedepartment
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of economic development, including identifying each known constructing taxpayer and
each known operating taxpayer for the project. The project applicantsshall also provide
proof satisfactory to the department of economic development that the facility is an
expandingfacility and hasnet new investment r elated totheexpansion of operationsin this
state of at least one million dollars during a time period not to exceed twelve consecutive
months. Upon verification of such proof, the department of economic development shall
certify the project to the department of revenue as being eligible for the exemption. The
department of revenue shall issue a certificate of exemption to each expanding project
taxpayer for ongoing exemptions under subsection 4 of this section.

6. Thesalestax exemptionsin subsections2 and 4 of this section shall betied tothe
new or expanding facility project. A certificate of exemption in the hands of a taxpayer
that isno longer an operating or constructing taxpayer of the new or expanding facility
project shall be invalid as of the date the taxpayer was no longer an operating or
constructing taxpayer of the new or expanding facility project. New certificates of
exemption shall beissued to successor constructing taxpayer sand oper ating taxpayer s at
such new or expandingfacility projects. Theright totheexemption by successor taxpayers
shall exist without regard to subsequent levels of investment in the new or expanding
facility by successor taxpayers.

7. Thedepartment of economic development and the department of revenue shall
cooperate in conducting random audits to make certain the intent of this section is
followed.

8. The department of economic development and the department of revenue shall
jointly prescribe such rules and regulations necessary to carry out the provisions of this
section. Any ruleor portion of arule, asthat term is defined in section 536.010, that is
created under the authority delegated in this section shall become effective only if it
complies with and is subject to all of the provisions of chapter 536 and, if applicable,
section 536.028. This section and chapter 536 are nonseverable and if any of the powers
vested with the general assembly pursuant to chapter 536 to review, to delay the effective
date, or to disapprove and annul arule are subsequently held unconstitutional, then the
grant of rulemaking authority and any rule proposed or adopted after August 28, 2011,
shall beinvalid and void.
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