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FIRST REGULAR SESSION

HOUSE BILL NO. 788

96TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE FISHER.
1630L.02 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal sections 287.220, 287.690, and 287.715, RSMo, and to enact in lieu thereof four new
sections relating to workers compensation law, with an emergency clause.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 287.220, 287.690, and 287.715, RSMo, are repealed and four new
sections enacted in lieu thereof, to be known as sections 287.220, 287.225, 287.690, and
287.715, to read as follows:

287.220. 1. Noclaim for permanent partial disability dueto an injury occurring
on or after August 28, 2011, until January 1, 2015, shall bemade against the second injury
fund established under this section, except as provided in subsection 6 of thissection. No
claim shall be made against the second injury fund dueto an injury occurring on or after
January 1, 2015, unlessthe employee hasa documented preexisting per manent disability
with adisability rating of zer o percent or higher incurred by such person while on active
duty in a branch of the United States military, and thereafter the fund established in
subsection 2 of thissection shall beknown asthe" Veteran's Supplemental Compensation
Fund".

2. All cases of permanent disability where there has been previous disability shall be
compensated as herein provided. Compensation shall be computed on the basis of the average
earnings at thetime of thelast injury. If any employee who has a preexisting permanent partial
disability whether from compensable injury or otherwise, of such seriousness asto constitute a
hindrance or obstacle to employment or to obtaining reemployment if the employee becomes
unemployed, and the preexisting permanent partial disability, if abody asawholeinjury, equals
a minimum of fifty weeks of compensation or, if a magjor extremity injury only, equals a

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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minimum of fifteen percent permanent partial disability, according to the medical standardsthat
are used in determining such compensation, receives a subsequent compensabl e injury resulting
in additional permanent partial disability so that the degree or percentage of disability, in an
amount equal to a minimum of fifty weeks compensation, if a body as awhole injury or, if a
major extremity injury only, equals a minimum of fifteen percent permanent partia disability,
caused by the combined disabilitiesis substantially greater than that which would have resulted
from the last injury, considered alone and of itself, and if the employee is entitled to receive
compensation on the basisof the combined disabilities, theemployer at thetimeof thelast injury
shall beliableonly for the degree or percentage of disability which would haveresulted from the
last injury had there been no preexisting disability. After the compensation liability of the
employer for the last injury, considered alone, has been determined by an administrative law
judge or the commission, the degree or percentage of employee's disability that is attributable to
al injuries or conditions existing a the time the last injury was sustained shall then be
determined by that administrative law judge or by the commission and the degree or percentage
of disability which existed prior to thelast injury plusthe disability resulting fromthelast injury,
if any, considered alone, shall be deducted from the combined disability, and compensation for
the balance, if any, shal be paid out of a specia fund known as the second injury fund,
hereinafter provided for. If the previous disability or disabilities, whether from compensable
injury or otherwise, and the last injury together result in total and permanent disability, the
minimum standards under this subsection for a body as a whole injury or a magjor extremity
injury shall not apply and the employer at the time of the last injury shall be liable only for the
disability resulting from the last injury considered alone and of itself; except that if the
compensation for which the employer at the time of the last injury is liable is less than the
compensation provided in this chapter for permanent total disability, then in addition to the
compensation for which the employer is liable and after the completion of payment of the
compensation by the employer, the employee shall be paid the remainder of the compensation
that would be due for permanent total disability under section 287.200 out of a specia fund
known asthe" Second Injury Fund" hereby created exclusively for the purposesasin this section
provided and for specia weekly benefitsin rehabilitation cases as provided in section 287.141.
Maintenance of the second injury fund shall be as provided by section 287.710. The state
treasurer shall be the custodian of the second injury fund which shall be deposited the same as
are state funds and any interest accruing thereon shall be added thereto. The fund shall be
subject to audit the same as state funds and accounts and shall be protected by the general bond
given by the state treasurer. Upon the requisition of the director of the division of workers
compensation, warrants on the state treasurer for the payment of all amounts payable for
compensation and benefits out of the second injury fund shall be issued.
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[2] 3. Inall casesin which a recovery against the second injury fund is sought for
permanent partial disability, permanent total disability, or death, the state treasurer as custodian
thereof shall be named as a party, and shall be entitled to defend against the claim. The state
treasurer, with the advice and consent of the attorney genera of Missouri, may enter into
compromise settlements as contemplated by section 287.390, or agreed statements of fact that
would affect the second injury fund. However, beginning August 28, 2011, until January 1,
2015, ther e shall beno compr omise settlementscontemplated by section 287.390 paid from
the second injury fund in an amount greater than forty thousand dollars. All awardsfor
permanent partial disability, permanent total disability, or death affecting the second injury fund
shall be subject to the provisions of this chapter governing review and appeal. For al claims
filed against the second injury fund on or after July 1, 1994, the attorney general shall use
assistant attorneys general except in circumstances where an actual or potential conflict of
interest exists, to provide legal services as may be required in al claims made for recovery
against thefund. Any legal expensesincurred by the attorney general’s office in the handling of
such claims, including, but not limited to, medical examination fees, expert witness fees, court
reporter expenses, travel costs, and related legal expenses shall be paid by the fund. Effective
July 1, 1993, the payment of such legal expensesshall be contingent upon annual appropriations
made by the general assembly, from the fund, to the attorney general's office for this specific
purpose.

[3.] 4. If more than one injury in the same employment causes concurrent temporary
disabilities, compensation shall be payable only for the longest and largest paying disability.

[4.] 5. If more than one injury in the same employment causes concurrent and
consecutive permanent partial disability, compensation paymentsfor each subsequent disability
shall not begin until the end of the compensation period of the prior disability.

[5.] 6. If an employer failsto insure or self-insure as required in section 287.280, funds
from the second injury fund may be withdrawn to cover the fair, reasonable, and necessary
expenses to cure and relieve the effects of the injury or disability of an injured employeein the
employ of an uninsured employer, or in the case of death of an employee in the employ of an
uninsured employer, funds from the second injury fund may be withdrawn to cover fair,
reasonable, and necessary expenses in the manner required in sections 287.240 and 287.241. In
defense of claims arising under this subsection, the treasurer of the state of Missouri, as
custodian of the second injury fund, shall have the same defenses to such claims as would the
uninsured employer. Any fundsreceived by theempl oyee or the employee'sdependents, through
civil or other action, must go towards reimbursement of the second injury fund, for all payments
made to the employee, the employee's dependents, or paid on the employee's behalf, from the
second injury fund pursuant to this subsection. The office of the attorney general of the state of
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Missouri shall bring suit in the circuit court of the county in which the accident occurred against
any employer not covered by this chapter as required in section 287.280.

[6.] 7. Every three years the second injury fund shall have an actuarial study made to
determine the solvency of the fund, appropriate funding level of the fund, and forecasted
expenditures from the fund. Thefirst actuarial study shall be completed prior to [July 1, 1988]
July 1,2012. Theexpensesof such actuarial studies shall be paid out of the fund for the support
of the division of workers' compensation.

[7.] 8. Thedirector of thedivision of workers compensation shall maintain thefinancial
data and records concerning the fund for the support of the division of workers compensation
and the second injury fund. The division shall also compile and report data on claims made
pursuant to subsection 9 of this section. The attorney general shall provide all necessary
information to the division for this purpose.

[8.] 9. All claims for fees and expenses filed against the second injury fund and all
records pertaining thereto shall be open to the public.

[9.] 10. Any employee who at the time a compensable work-related injury is sustained
is employed by more than one employer, the employer for whom the employee was working
when the injury was sustained shall be responsible for wage |oss benefits applicable only to the
earningsinthat employer'semployment and theinjured employee shall beentitledtofileaclaim
against the second injury fund for any additional wage | oss benefits attributed to |oss of earnings
from the employment or employments where the injury did not occur, up to the maximum
weekly benefit less those benefits paid by the employer in whose employment the employee
sustained the injury. The employee shall be entitled to atotal benefit based on thetotal average
weekly wage of such employee computed according to subsection 8 of section 287.250. The
employee shall not be entitled to agreater rate of compensation than alowed by law on the date
of theinjury. Theemployer for whom the empl oyee wasworking wheretheinjury was sustained
shall be responsible for all medical costsincurred in regard to that injury.

11. (1) Beginning August 28, 2011, until January 1, 2015, claimsagainst the second
injury fund for disability shall only be compensated asprovided for in thissubsection and
subsections 12 to 14 of this section and section 287.200. Claimsfor disability against the
second injury fund shall be compensablewher e an employee hasa medically documented
preexisting disability asadirect result of activemilitary duty or asaresult of a preexisting
permanent partial disability from acompensableinjury asdefined in section 287.020. To
be compensable from the second injury fund, there shall be a medically documented
preexistingdisability resultingfrom activemilitary duty or apreexisting per manent partial
disability from a compensable injury as defined in section 287.020, which equals a
minimum of fifty weeks of compensation, or if a major extremity injury only, equals a
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minimum of fifteen percent permanent partial disability according to the medical
standards that are used in determining such compensation, and thereafter sustains a
subsequent work-related injury that, when combined with the preexisting military
disability or preexisting per manent partial disability from acompensableinjury asdefined
in section 287.020, results in permanent total disability as defined in section 287.020,
compensation for such permanent total disability shall be paid as provided herein.

(2) If the preexisting permanent partial disability from a compensable injury as
defined in section 287.020 or a disability resulting from active military duty and the
subsequent work-related injury that is found to be compensable as defined in section
287.020 together result in total and permanent disability, then theemployer at thetime of
thesubsequent work-related injury shall beliableonly for thedisability resultingfromthe
subsequent work-related injury considered alone and of itself; except that if the
compensation for which theemployer at thetime of the subsequent work-related injuryis
liableislessthan thecompensation provided in thischapter for permanent total disability,
then in addition to the compensation for which the employer is liable and after the
completion of payment of the compensation by the employer, the employee shall be paid
theremainder of the compensation that would be due for the permanent total disability
under section 287.200 out of the second injury fund.

(3) Maintenance of the second injury fund shall be provided by section 287.710.
Thestatetreasurer shall bethecustodian of thefund which shall be deposited the same as
arethe state funds and any interest accruing thereon shall be added thereto. Thefunds
shall besubject to audit the sameasstate fundsand accountsand shall beprotected by the
general bond given by the statetreasurer.

12. (1) Inall casesin which arecovery against the fund is sought for permanent
total disability, theemployeeshall fileaclaim namingthetreasurer of thestateof Missouri
ascustodian of thefund asaparty and theemployeeshall submit toappropriatevocational
testing, a vocational rehabilitation assessment, and an independent medical examination
scheduled by the fund. Results of any such vocational testing, vocational rehabilitation
assessment, or independent medical examination shall beadmissibleat any administrative
or judicial proceeding wheretheclaimant isa party.

(2) Compensation for benefits payable under this section, shall be based on the
aver age weekly wage calculated under section 287.250 as of the date of the injury.

13. If an employer failstoinsureor self-insureasrequired in section 287.280, funds
fromthesecond injury fund may bewithdrawnto cover thefair, reasonable, and necessary
expenses to cure and relieve the effects of the injury or of an injured employee in the
employ of an uninsured employer, or in the case of death of an employeein the employ of
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an uninsured employer, funds from the second injury fund may be withdrawn to cover
fair, reasonable, and necessary medical expenses. In defense of claimsarising under this
subsection, thetreasurer of the state of Missouri, as custodian of the fund, shall havethe
same defensesto such claimsaswould the uninsured employer. Thetreasurer of the state
of Missouri shall be permitted to present any evidence with respect to the audit findings
on the medical charges. Any moneys received by the employee or the employee's
dependentsthrough civil or other action against the uninsured employer asaresult of the
injury may go toward reimbursement of the second injury fund for all paymentsmadeto
the employee, the employee'sdependents, or paid on the employee'sbehalf from thefund
under thissubsection. Theofficeof theattorney general of thestateof Missouri shall bring
suit in thecircuit court of the county in which the accident occurred against the employer
not covered by this chapter asrequired in section 287.280.

14. All claimsfor permanent total disability shall bedeter mined in accordancewith
thefacts. When an injured employeereceivesan award for permanent total disability but
by the use of glasses, prosthetic appliances, or physical rehabilitation the employee is
restored to hisregular work or itsequivalent, thelife payment mentioned in subsection 1
of thissection shall be suspended during thetimein which theemployeeisrestored to his
regular work or itsequivalent. The employer and thedivision shall keep thefile open in
the case during the lifetime of any injured employee who has received an award of
permanent total disability. In any case where the life payment is suspended under this
subsection, the commission may at reasonable times review the case and either the
employee or the employer may request an informal conference with the commission
relative to theresumption of the employee' s weekly life payment in the case.

287.225. No compensation shall be payable from the second injury fund if the
employee electsto pursue compensation under theworkers compensation law of another
state with jurisdiction over the employees injury or accident or occupational disease.

287.690. [1. Prior to December 31, 1993,] Beginning January 1, 2012, for the purpose
of providing for the expense of administering this chapter [and for the purpose set out in
subsection 2 of this section], every person, partnership, association, corporation, whether
organized under thelaws of thisor any other state or country, the state of Missouri, including any
of its departments, divisions, agencies, commissions, and boards or any political subdivisions
of the state who self-insure or hold themselves out to be any part self-insured, company, mutual
company, the parties to any interindemnity contract, or other plan or scheme, and every other
insurance carrier, insuring employers in this state against liability for personal injuries to their
employees, or for death caused thereby, under thischapter, shall pay, asprovided in thischapter,
tax upon the net deposits, net premiums or net assessments received, whether in cash or notes
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in this state, or on account of business done in this state, for such insurance in this state at the
annual rate of no lessthan one-half of one percent and no greater than two percent in lieu
of all [other] premium taxes on such net deposits, net premiums or net assessments, which
amount of taxes shall be assessed and collected as herein provided. Beginning October 31,
[1993] 2011, and every year thereafter, the director of the division of workers compensation
shall estimatetheamount of revenuerequired to administer this chapter and thedivision director
shall determine the rate of tax to be paid in the following calendar year pursuant to this section
commencing with the calendar year beginning on January 1, [1994] 2012. If the balance of the
fund [estimated to be] on hand on [December thirty-first] July first of the year each tax rate
determination is made on October thirty-first is less than one hundred ten percent of the
previousyear's expenses plus any additional revenue required dueto new statutory requirements
given to the division by the general assembly, then the division director shall impose atax not
to exceed two percent in lieu of all other taxeson net deposits, net premiums or net assessments,
rounded up to the nearest one-half of apercentage point, which amount of taxesshall be assessed
and collected as herein provided. The net premium equivalent for individual self-insured
employers and any group of political subdivisions of this state qualified to self-insure their
liability pursuant to this chapter as authorized by section 537.620 shall be based on averagerate
classifications calculated by the department of insurance, financial institutions and
professional registration astaken from premium ratesfiled by the twenty insurance companies
providing the greatest volume of workers compensation insurance coverage in this state. For
employers qualified to self-insure their liability pursuant to this chapter, the rates filed by such
group of employersin accordance with subsection 2 of section 287.280 shall bethe net premium
equivalent. Every entity required to pay the tax imposed pursuant to this section and section
287.730 shall be notified by the division of workers compensation within ten calendar days of
the date of the determination of the rate of tax to be imposed for the following year. Net
premiums, net depositsor net assessmentsare defined asgross premiums, grossdepositsor gross
assessments less canceled or returned premiums, premium deposits or assessments and less
dividends or savings, actually paid or credited.

[2. After January 1, 1994, the director of the division shall make one or more loansto
the Missouri employers mutual insurance company in an amount not to exceed an aggregate
amount of five million dollars from the fund maintained to administer this chapter for start-up
funding and initial capitalization of the company. The board of the company shall make
application to the director for the loans, stating the amount to be loaned to the company. The
loans shall be for aterm of five years and, at the time the application for such loansis approved
by the director, shall bear interest at the annual rate based on therate for linked deposit |loans as
calculated by the state treasurer pursuant to section 30.758, RSMo.]
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287.715. 1. For the purpose of providing for revenue for the second injury fund, every
authorized self-insurer, and every workers' compensation policyholder insured pursuant to the
provisions of this chapter, shall beliablefor payment of an annual surchargein accordancewith
the provisions of this section. The annual surcharge imposed under this section shall apply to
all workers compensation insurance policies and self-insurance coverages which are written or
renewed on or after April 26, 1988, including the state of Missouri, including any of its
departments, divisions, agencies, commissions, and boards or any political subdivisions of the
state who self-insure or hold themselves out to be any part self-insured. Notwithstanding any
law to the contrary, the surcharge imposed pursuant to this section shall not apply to any
reinsurance or retrocessional transaction.

2. Beginning October 31, [2005] 2011, and each year thereafter, the director of the
division of workers compensation shall estimate the amount of benefits payablefrom the second
injury fund during thefollowing calendar year and shall cal culate the total amount of the annual
surcharge to be imposed during the following calendar year upon all workers' compensation
policyholders and authorized self-insurers. The amount of the annual surcharge percentage to
beimposed upon each policyhol der and self-insured for thefoll owing calendar year commencing
with the calendar year beginning on January 1, [2006] 2012, shall be set at and cal cul ated against
a percentage, not to exceed three percent, of the policyholder's or self-insured's workers
compensation net deposits, net premiums, or net assessments for the previous policy year,
rounded up to the nearest one-half of apercentage point, that shall generate, asnearly aspossible,
one hundred ten percent of the moneys to be paid from the second injury fund in the following
calendar year, less any moneys contained in the fund at the end of the previous [calendar] fiscal
year. All policyholders and self-insurers shall be notified by the division of workers
compensation within ten caendar days of the determination of the surcharge percent to be
imposed for, and paidin, thefollowing calendar year. Thenet premium equivalent for individual
self-insured employers and any group of political subdivisions of this state qualified to
self-insuretheir liability pursuant to this chapter as authorized by section 537.620 shall be based
on average rate classifications cal cul ated by the department of insurance, financial institutions
and professional registration as taken from premium rates filed by the twenty insurance
companies providing the greatest volume of workers' compensation insurance coverage in this
state. For employersqualifiedto self-insuretheir liability pursuant to this chapter, theratesfiled
by such group of employersin accordance with subsection 2 of section 287.280 shall be the net
premium equivalent. The division director may advance [funds] moneys from the workers
compensation fund to the second injury fund if surcharge collections prove to be insufficient.
The outstanding total of moneys advanced by the division director from the workers
compensation fund to the second injury fund shall not exceed thirty-three and one-third
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percent of the total amount of the annual surcharge as calculated in this section to be
imposed in the year moneys are advanced to the second injury fund. No additional
advancefrom theworkers compensation fund to the second injury fund shall be made by
thedirector until the previous advance has been reimbursed in full. Any [funds] moneys
advanced from the workers compensation fund to the second injury fund [must] shall be
reimbursed by the second injury fund no later than December thirty-first of the fifth year
following the advance. The surcharge shall be collected from policyholders by each insurer at
the same time and in the same manner that the premium is collected, but no insurer or its agent
shall be entitled to any portion of the surcharge as afee or commission for its collection. The
surcharge is not subject to any taxes, licenses or fees.

3. All surcharge amountsimposed by this section shall be deposited to the credit of the
second injury fund.

4. Such surcharge amounts shall be paid quarterly by insurers and self-insurers, and
insurers shall pay the amounts not later than the thirtieth day of the month following the end of
the quarter in which the amount is received from policyholders. If the director of the division
of workers compensation failsto cal culate the surcharge by the thirty-first day of October of any
year for the following year, any increase in the surcharge ultimately set by the director shall not
be effective for any calendar quarter beginning less than sixty days from the date the director
makes such determination.

5. If apolicyholder or self-insured failsto make payment of the surcharge or an insurer
failsto maketimely transfer to the division of surcharges actually collected from policyholders,
as required by this section, a penalty of one-half of one percent of the surcharge unpaid, or
untransferred, shall be assessed against theliable policyholder, self-insured or insurer. Penalties
assessed under this subsection shall be collected in a civil action by a summary proceeding
brought by the director of the division of workers' compensation.

6. Funds collected under the provisions of this section shall be the sole funding
sour ce of the second injury fund.

Section B. Because immediate action is necessary to help injured Missouri workers,
section A of this act is deemed necessary for the immediate preservation of the public health,
welfare, peace, and safety, and is hereby declared to be an emergency act within the meaning of
the constitution, and section A of this act shall be in full force and effect upon its passage and
approval.
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