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HOUSE BILL NO. 811

96TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES TALBOY (Sponsor) AND TILLEY (Co-sponsor).
1985L.011 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

Torepeal sections 375.012, 385.206, and 385.208, RSM o, and to enact in lieu thereof seven new
sections relating to motor vehicle extended service contracts, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections375.012, 385.206, and 385.208, RSMo, arerepeal ed and seven new
sections enacted in lieu thereof, to be known as sections 375.012, 385.205, 385.206, 385.207,
385.208, 385.209, and 385.211, to read as follows:

375.012. 1. Sections375.012to 375.146 may becited asthe"Insurance Producers Act".

2. Asused in sections 375.012 to 375.158, the following words mean:

(1) "Businessentity", acorporation, association, partnership, limited liability company,
limited liability partnership or other legal entity;

(2) "Director", the director of the department of insurance, financial institutions and
professional registration;

(3) "Homestate", the District of Columbiaand any state or territory of the United States
in which the insurance producer maintains his or her principal place of residence or principal
place of business and is licensed to act as an insurance producer;

(4) "Insurance", any line of authority, including life, accident and health or sickness,
property, casualty, variablelifeand variable annuity products, personal, credit and any other line
of authority permitted by state law or regulation;

(5) "Insurance company” or "insurer”, any person, reciprocal exchange, interinsurer,
Lloyds insurer, fraternal benefit society, and any other legal entity engaged in the business of
insurance, including health services corporations, health maintenance organizations, prepaid
limited health care serviceplans, dental, optometric and other similar health serviceplans, unless

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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their exclusion from this definition can be clearly ascertained from the context of the particular
statutory section under consideration. Insurer shall also include all companies organized,
incorporated or doing business pursuant to the provisions of chapters 375, 376, 377, 378, 379,
381 and 384. Trusteed pension plans and profit-sharing plans qualified pursuant to the United
States Internal Revenue Code as now or hereafter amended shall not be considered to be
insurance companies or insurers within the definition of this section;

(6) "Insurance producer” or "producer”, aperson required to be licensed pursuant to the
laws of this state to sell, solicit or negotiate insurance;

(7) "License", a document issued by the director authorizing a person to act as an
insurance producer for the lines of authority specified in the document. Thelicenseitself shall
not create any authority, actual, apparent or inherent, in the holder to represent or commit an
insurance company;

(8) "Limited line credit insurance”, credit life, credit disability, credit property, credit
unemployment, involuntary unemployment, mortgage life, mortgage guaranty, mortgage
disability, guaranteed automobile protection (GAP) insurance, and any other form of insurance
offered in connection with an extension of credit that is limited to partialy or wholly
extinguishing that credit obligation that the director determines should be designated aform of
limited line credit insurance;

(9) "Limited line credit insurance producer”, a person who sells, solicits or negotiates
one or more forms of limited line credit insurance coverage through a master, corporate, group
or individual policy;

(10) "Limited lines insurance", insurance involved in credit transactions, the line of
motor vehicleextended servicecontracts, insurance contractsissued primarily for coveringthe
risk of travel or any other line of insurance that the director deems necessary to recognizefor the
purposes of complying with subsection 5 of section 375.017,

(11) "Limited lines producer”, a person authorized by the director to sell, solicit or
negotiate limited lines insurance;

(12) "Negotiate", the act of conferring directly with or offering advice directly to a
purchaser or prospective purchaser of a particular contract of insurance concerning any of the
substantive benefits, termsor conditions of the contract, provided that the person engaged in that
act either sellsinsurance or obtains insurance from insurers for purchasers,

(13) "Person”, an individual or any business entity;

(14) "Persona lines insurance", property and casualty insurance coverage sold to
individuals and families for primarily noncommercia purposes,

(15) "Sell", to exchange a contract of insurance by any means, for money or its
equivalent, on behalf of an insurance company;
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(16) "Solicit", attempting to sell insurance or asking or urging a person to apply for a
particular kind of insurance from a particular company;

(17) "Terminate", the cancell ation of therel ationship between aninsurance producer and
the insurer or the termination of the authority of the producer to transact the business of
insurance;

(18) "Uniform business entity application”, the current version of the National
Association of Insurance Commissioners uniform business entity application for resident and
nonresident business entities seeking an insurance producer license;

(29) "Uniform application”, the current version of the National Association of Insurance
Commissioners uniform application for resident and nonresident producer licensing.

3. All statutory references to insurance agent or insurance broker shall mean insurance
producer, asthat term is defined pursuant to subsection 1 of this section.

385.205. 1. Itisunlawful for any provider that hasauthorized the sale of a motor
vehicle extended service contract to fail to cause delivery to the consumer of a fully
executed motor vehicle extended service contract within a commercially feasible time
period, but no morethan thirty daysfrom thedateof purchase. It isthemailing, or actual
delivery of thefully executed contract, whichever isearlier, that commencesthe freelook
period under subsection 14 of section 385.206.

2. Itisunlawful for any provider, administrator, or motor vehicleextended service
contract producer who offersfor salea motor vehicle extended service contract, to fail to
cause delivery to the consumer of an unsigned copy of the service contract offered to the
consumer prior to thetime of sale upon arequest of the same by the consumer. A seller
may comply with this provision by providing the consumer with the copy or by directing
the consumer to a website containing an unsigned copy of the service contract.

3. A violation of this section isalevel two violation under section 374.049.

385.206. 1. [No person shall directly] It isunlawful for any person in or from this
state to sell, offer for sale, or solicit the sale of a motor vehicle extended service contract to a
consumer, other than the following:

(1) A motor vehicledealer licensed under sections 301.550 to 301.573, also holding
an organizational credit entity license under section 375.065, along with its employee
properly licensed asan individual credit insuranceproducer, offering, or sellingtheservice
contract in connection with the sale of either a motor vehicle or vehicle services;

(2) A manufacturer of motor vehicles, as defined in section 301.010;

(3) A federally insured depository institution;

(4) A lender licensed and defined under sections 367.100 to 367.215; [or]
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(5) [An administrator, provider, manufacturer, or person working in concert with an
administrator, provider, or manufacturer marketing or selling amotor vehicle extended service
contract demonstrating] A provider registered with the director and having demonstrated
financial responsibility as[set forth] required in section 385.202; or

(6) A business entity producer or individual producer licensed under section
385.207.

2. No administrator or provider shall use adealer as afronting company, and no dealer
shall act as afronting company. For purposes of this subsection, "fronting company” means a
dealer that authorizes athird-party administrator or provider to useitsname or businessto evade
or circumvent the provisions of subsection 1 of this section.

3. Motor vehicle extended service contracts issued, sold, or offered for salein this state
shall be written in clear, understandable language, and the entire contract shall be printed or
typed in easy-to-read type and conspicuously disclose the requirements in this section, as
applicable.

4. Motor vehicle extended service contracts insured under a reimbursement insurance
policy under subsection 3 of section 385.202 shall contain a statement in substantially the
following form: "Obligations of the provider under this service contract are guaranteed under
aservice contract reimbursement insurance policy. If the provider failsto pay or provide service
on aclaim within sixty days after proof of loss has been filed, the contract holder is entitled to
make a claim directly against the insurance company.” A claim against the provider also shall
include a claim for return of the unearned provider fee. The motor vehicle extended service
contract also shall state conspicuously the name and address of the insurer.

5. Motor vehicleextended servicecontractsnot insured under areimbursement insurance
policy pursuant to subsection 3 of section 385.202 shall contain astatement in substantially the
following form: "Obligations of the provider under this service contract are backed only by the
full faith and credit of the provider (issuer) and are not guaranteed under a service contract
reimbursement insurance policy.” A claim against the provider also shall include a claim for
return of the unearned provider fee. The motor vehicle extended service contract also shall state
conspicuously the name and address of the provider.

6. Motor vehicleextended service contracts shall identify any administrator, the provider
obligated to perform the service under the contract, the motor vehicle extended service contract
seller, and the service contract holder to the extent that the name and address of the service
contract holder has been furnished by the service contract holder.

7. Motor vehicle extended service contracts shall state conspicuously thetotal purchase
price and the terms under which the motor vehicle extended service contract is sold. The
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purchase priceisnot required to be preprinted on the motor vehicle extended service contract and
may be negotiated at the time of sale with the service contract holder.

8. If prior approval of repair work is required, the motor vehicle extended service
contracts shall state conspicuously the procedure for obtaining prior approval and for making a
claim, including atoll-free telephone number for claim service and a procedure for obtaining
emergency repairs performed outside of normal business hours.

9. Motor vehicle extended service contracts shall state conspicuously the existence of
any deductible amount.

10. Motor vehicle extended service contracts shall specify the merchandise and services
to be provided and any limitations, exceptions, and exclusions.

11. Motor vehicle extended service contracts shall state the conditions upon which the
use of nonoriginal manufacturer'sparts, or substitute service, may beallowed. Conditionsstated
shall comply with applicable state and federal laws.

12. Motor vehicle extended service contracts shall state any terms, restrictions, or
conditions governing the transferability of the motor vehicle extended service contract.

13. Motor vehicle extended service contracts shall state that subsequent to the
required freelook period specified in subsection 14 of thissection, aservicecontract holder
may cancel the contract at any time and the provider shall refund to the contract holder
one hundred percent of the unearned pro rata provider fee, less any claims paid. A
reasonable administrative fee may be surcharged by the provider in an amount not to
exceed fifty dollars. All [the] terms, restrictions, or conditions governing termination of the
service contract by the service contract holder shall bestated. The provider of themotor vehicle
extended service contract shall mail a written notice to the contract holder within fifteen
business days of the date of termination.

14. Motor vehicle extended service contracts shall [require] contain afreelook period
that requires every provider to permit the service contract holder to return the contract to the
provider within at least twenty business days of the mailing date of the motor vehicle extended
service contract or [within at least ten days if] the purchase date if the service contract is
executed and delivered at the time of sale or within alonger time period permitted under the
contract. If no claim has been made under the contract and the contract is returned, the
contract isvoid and the provider shall refund to the contract holder the full purchase price of the
contract. If aclaim hasbeen made under the contract duringthefreelook period and the
contract is returned, the provider shall refund to the contract holder the full purchase
pricelessany claimsthat have been paid. A ten percent penalty per month shall be added to
a refund that is not paid within thirty days of return of the contract to the provider. The
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applicable free-look time periods on service contracts shall apply only to the original service
contract purchaser.

15. Motor vehicle extended service contracts shall set forth all of the obligations and
duties of the service contract holder, such asthe duty to protect against any further damage and
the requirement for certain service and maintenance.

16. Motor vehicleextended servicecontractsshall state clearly whether or not the service
contract provides for or excludes consequential damages or preexisting conditions.

17. A violation of thissection isalevel threeviolation under section 374.049.

385.207. 1. A businessentity, prior to selling, offeringfor sale, or solicitingthesale
of a motor vehicle extended service contract to a consumer under subdivision (6) of
subsection 1 of section 385.206, isrequired to obtain, as appropriate, either aresident or
nonresident business entity producer license under sections 375.012 to 375.018 for the
limited line of motor vehicle extended service contracts.

2. A businessentity applying for aresident or nonresident motor vehicle extended
service contract producer license shall make application to the director on the uniform
application asrequired.

3. Anindividual, prior to selling, offering for sale, or soliciting the sale of a motor
vehicle extended service contract to a consumer under subdivision (6) of subsection 1 of
section 385.206, is required to obtain, as appropriate, either a resident or nonresident
individual producer license under sections 375.012 to 375.018 for either a personal lines
property and casualty license or the limited line of motor vehicle extended service
contracts.

4. An individual applying for a resident motor vehicle extended service contract
producer license shall make application to the director on the uniform application as
required, and shall be exempt from examination under subsection 7 of section 375.016.

5. Anindividual applyingfor anonresident motor vehicleextended servicecontract
producer license shall make application to the director on the uniform application as
required. If thehome state of the nonresident doesnot issue alicensefor alimited line of
motor vehicleextended servicecontracts, theproducer may receivealimited linesproducer
license in this state if the producer has obtained a personal lines property and casualty
licensein hishome state.

6. Thedirector shall adopt rules under section 385.218 relating to licensing and
practices of persons acting in the capacity of motor vehicle extended service contract
producers.

7. Notwithstanding any provision of sections375.012t0 375.018, aproducer license
for the limited line of motor vehicle extended service contracts, if not renewed by the
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director by itsexpiration date, shall terminateonitsexpiration dateand shall not after that
dateauthorizeitsholder under sections385.200t0 385.220to negotiate, sell or offer to sell
any product in thelimited line of motor vehicle extended service contracts.

385.208. 1. [A provider shall not] It isunlawful for aprovider, administrator, motor
vehicle extended service contract producer, or any other motor vehicle extended service
contract seller to:

(1) Useinits name the wordsinsurance, casualty, guaranty, warranty, surety, mutual,
or any other words descriptive of the insurance, casualty, guaranty, or surety business, nor shall
such [provider] person use a name deceptively similar to the name or description of any
insurance or surety corporation, or any other provider[. This section shall not apply to a
company] , provided that thisprohibition shall not apply to any provider or administrator
that was using any of the prohibited language in its name prior to [August 28, 2007. However,
a company using the prohibited language in its name shall] January 1, 2010, and it disclose
conspicuoudly in its motor vehicle extended service contract the following statement: "This
agreement is not an insurance contract.”;

(2) Directly or indirectly, represent in any manner, whether by telemarketing,
broadcast marketing, electronic media, written solicitation or any other advertisement,
offer, or solicitation, a false, deceptive or misleading statement with respect to:

(& An affiliation with a motor vehicle manufacturer or dealer;

(b) Possession of information regarding a motor vehicle owner's current motor
vehicle manufacturer'soriginal equipment warranty;

(c) Theexpiration of amotor vehicleowner'scurrent motor vehiclemanufacturer's
original equipment warranty;

(d) A requirement that such motor vehicle owner register for a new motor vehicle
extended service contract with such provider in order to maintain coverage under the
motor vehicleowner'scurrent motor vehicle extended service contract or manufacturer's
original equipment warranty; or

(e) Anyterm or provision of a motor vehicle extended service contract, including
by requesting or processing a consumer's payment information beforethematerial terms
of the motor vehicle service contract are adequately explained to the consumer and the
consumer confirmsunder standing of those terms.

A violation of thissubsection isalevel threeviolation under section 374.049.

2. [A provider or its representative shall not in its motor vehicle extended service
contracts or literature make, permit, or cause to be made any false or misleading statement, or
deliberately omit any material statement that would be considered misleading if omitted, in
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connection with the sale, offer to sell or advertisement of a motor vehicle extended service
contract] Notwithstanding subsection 6 of section 385.202 and in addition to the other
prohibitions in this section, sections 375.144 to 375.146 shall apply to the offer, sale,
solicitation, and negotiation of motor vehicle extended service contracts.

3. A person, such as a bank, savings and loan association, lending institution,
manufacturer or seller of any product, shall not require the purchase of a service contract as a
condition of aloan or a condition for the sale of any property. A violation of this subsection
isalevel oneviolation under section 374.049.

385.209. 1. Thedirector may suspend, revoke, refuse toissue, or refuse to renew
a registration or license under sections 385.200 to 385.220 for anyone or more of the
following causes:

(1) Havingfiled an application for licensein thisstatewithin theprevioustenyears,
which, as of the effective date of the license, was incomplete in any material respect or
contained incorrect, misleading or untrue information;

(2) Violating any provision in sections 385.200 to 385.220, or violating any rule,
subpoena, or order of thedirector or of another motor vehicle extended service contract
regulator in any other state;

(3) Obtainingor attemptingtoobtain alicensethr ough material misrepresentation
or fraud;

(4) Improperly withholding, misappropriating, or converting any moneys or
propertiesreceived in the cour se of doing business;

(5) Misrepresenting the terms of an actual or proposed motor vehicle extended
service contract or application for such contract;

(6) Having been convicted of any felony or a crimeinvolving moral tur pitude;

(7) Using fraudulent, coercive, or dishonest practices, or demonstrating
incompetence, untrustworthiness, or financial irresponsibility in the conduct of business
in thisstate or elsewhere;

(8) Isenjoined or restrained by a court of competent jurisdiction in an action
instituted by any officer of any state or the United Statesfrom engagingin or continuing
an act, practice or course of businessinvolving motor vehicle extended service contracts,
financial services, investments, credit, insurance, banking, or finance;

(9) Isthe subject of an order, issued after notice and opportunity for hearing,
prohibiting a violation of law, or refusing, revoking or suspending a license, by a service
contract, financial service, investment, credit, insurance, banking, or financeregulator of
any state or the United States;
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(10) Having aproducer licenseor itsequivalent, denied, suspended, or revoked in
any other state, province, district, or territory;

(11) Signingthe name of another to an application for license or to any document
related to a motor vehicle extended service contract transaction without authorization;

(12) Unlawfully acting as a motor vehicle extended service contract producer
without a license;

(13) Failing to comply with an administrative or court order imposing a child
support obligation; or

(14) Failing to comply with any administrative or court order directing payment
of state or federal income tax.

2. In the event that the action by the director is not to renew or to deny an
application for alicense, thedirector shall notify the applicant or licenseein writing and
advisetheapplicant or licensee of thereason for thedenial or nonrenewal. Appeal of the
nonrenewal or denial of the application for a license shall be made pursuant to the
provisions of chapter 621. Notwithstanding section 621.120, the director shall retain
discretion in refusing a license or renewal and such discretion shall not transfer to the
administrative hearing commission.

3. Thelicense of a business entity licensed as a motor vehicle extended service
contract producer may be suspended, revoked, renewal refused, or an application may be
refused if thedirector findsthat aviolation by an individual motor vehicle service contract
was known or should have been known by one or more of the partners, officers or
manager sacting on behalf of the businessentity and theviolation wasneither reported to
the director nor corrective action taken.

4. Thedirector may alsorevokeor suspend pursuant to subsection 1 of thissection
any licenseissued by thedirector wherethelicenseehasfailed torenew or hassurrendered
such license.

5. Every motor vehicle extended service contract producer licensed in this state
shall notify the director of any change of address, on forms prescribed by the director,
within thirty days of the change. If the failure to notify the director of the change of
addressresultsinaninability toservetheinsuranceproducer with acomplaint asprovided
by sections621.045t0621.198, then thedirector may immediately revokethelicense of the
producer until such time as service may be obtained.

6. A motor vehicle extended service contract producer shall report to thedirector
any administrativeor civil action taken against theproducer in another jurisdiction or by
another gover nmental agency in thisstatewithin thirty daysof the final disposition of the
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matter. Thisreport shall includeacopy of theorder, consent order or other relevant legal
documents.

7. Within thirty daysof theinitial pretrial hearing date, a motor vehicle extended
servicecontract producer shall report tothedirector any criminal proceedinginitiated by
any state or the United Statesfor any violation of law by the producer. Thereport shall
includea copy of theindictment or information filed, theorder resulting from thehearing
and any other relevant legal documents.

385.211. 1. A provider registered toissuemotor vehicle extended service contracts
in thisstateshall maintain aregister of appointed motor vehicle extended service contract
producers who are authorized to sell, offer for sale, or solicit the sale of motor vehicle
extended service contractsin this state. Within thirty days of a provider authorizing a
producer to sel, offer for sale, or solicit the sale of motor vehicle extended service
contracts, the provider shall enter the name and license number of the producer in the
company registry of appointed motor vehicle extended service contract producers.

2. Within thirty days of a provider terminating a producer's appointment to sell,
offer for sale, or solicit the sale of motor vehicle extended service contracts, the provider
shall update the registry with the effective date of the termination. If a provider has
possession of information relating to any cause for discipline under section 385.209, the
provider shall notify the director of this information in writing. The privileges and
immunities applicable to insurers under section 375.022 shall apply to providersfor any
information reported under this subsection.

3. Nofeeshall becharged for adding a producer to or removing a producer from
theregistry.
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