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TED WEDEL, Chief Clerk

2610L.01l

AN ACT

To amend chapter 32, RSMo, by adding thereto two new sections relating to assessment and
collection procedures of the department of revenue.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 32, RSMo, is amended by adding thereto two new sections, to be
known as sections 32.375 and 32.378, to read as follows:

32.375. 1. Notwithstanding any provision of law to the contrary, in any dispute
regarding the potential liability of ataxpayer for collection and remittance or payment of
sales or usetax or related interest, additionsto tax, or penalties, the director of revenue
may, at therequest of the taxpayer, consider thereasonsfor thetaxpayer'sfailureto pay
the amountsin dispute.

2. Thedirector may abate all or any portion of any amount assessed or decideto
not assess any such amount pursuant to this section if the director deter mines:

(1) Thetaxpayer took reasonable steps to deter mine whether the amounts were
owed,;

(2) Based on information reasonably available to the taxpayer, the taxpayer
reasonably believed that the transactions at issue were not subject to tax and that the
amountsin dispute were not owed;

(3) At thetime of the transactions at issue, the department of revenue had not
issued either:

(a) Aregulation that indicated that thetransactionsat issuewer e subject totax; or

(b) Any other written or oral communication that the taxpayer knew of or should
have known of stating that the transactions at issue wer e subject to tax; and

(4) Inthediscretion of the director, such abatement isin the best interest of the
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state and will not under mine compliance by taxpayerswith the tax laws of this state.

3. If the director determines that any amounts may be abated pursuant to this
section, as consideration for the abatement, the taxpayer shall agreethat:

(1) Thetaxpayer shall bear thetaxpayer'sown costs, including any attor ney fees;

(2) During the three-year period beginning with the date of the agreement, the
taxpayer shall comply with all sales and use tax obligations arising from the type of
transactionsthat wer ethe basis of theamountsthat arethe subject of the agreement, and
the taxpayer shall not challenge or protest any such sales or use tax obligations arising
during the three-year period; except that any final decision of a court of competent
jurisdiction finding such transactions to be nontaxable and any statutory changes that
becomeeffectiveduringthethree-year period shall apply tothetaxpayer notwithstanding
any provision of the agreement; and

(3) Thetaxpayer shall not contest in court or otherwiseany amount of theliability
sought to be abated.

4. If dueto a disagreement concer ning the amount to be abated the taxpayer does
not agreetothetermsprovided by subsection 3 of thissection, or if thedirector deter mines
theamountsin disputeshould not beabated, thedirector shall issueafinal decision setting
forth thedirector'sdetermination. Within sixty daysafter thedateon which thedirector's
decision is delivered in person or is mailed to the taxpayer, whichever is earlier, the
taxpayer may fileapetition for review of thefinal decision with theadministrativehearing
commission.

5. On petition for review before the administrative hearing commission, the
commission shall consider whether thedirector'sdeter mination wasreasonable based on
thefactors set forth in subsection 2 of this section. The commission may:

(1) Issuean order tothedirector stating an amount to be abated by the director,
if the commission findsthedirector's decision unreasonable; or

(2) Issuean order denyingtherelief sought by thetaxpayer, if thecommission finds
the director's deter mination reasonable.

6. The provisions of subsection 3 of this section shall apply to any abatement
ordered by the commission.

7. A decision of the administrative hearing commission pursuant to this section
shall not be subject to appeal or petition for review by the taxpayer or the director.

32.378. 1. In addition to the authority granted to the director of revenue and the
administrative hearing commission pursuant to section 32.375, the director may agreeto
compromise any tax, interest, penalties, or additions to tax assessed or collected by the
director on any of the following grounds:
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(1) Doubt asto liability, which existsin any case where thereisa genuine dispute
asto the existence or amount of the correct tax liability under the law;

(2) Doubt asto collectibility, which existsin any case wher e the amount assessed
including interest, additionsto tax, and penalties exceedsthe taxpayer's ability to pay as
defined by regulations promulgated by the director; or

(3) Topromote effective tax administration such that compromise of the liability
will not undermine compliance by taxpayer s with the tax laws and that:

(a) Collection of the full liability will result in severe economic hardship to the
taxpayer; or

(b) Regardlessof thetaxpayer'sfinancial cir cumstances, exceptional circumstances
exist such that collection of thefull liability will bedetrimental to voluntary complianceby
taxpayers. Such exceptional circumstancesinclude, but arenot limited to, instanceswhere
the taxpayer'sfailureto pay the taxes assessed is theresult of circumstances beyond the
reasonable control of the taxpayer and is not the result of negligence on the part of the
taxpayer, or instanceswhereareasonable per son would not have expected the assessment
based on previous policy of the department of revenue or information provided to the
taxpayer by the department of revenue.

2. As part of the consideration for any compromise of taxes that is based on
subdivision (2) or (3) of subsection 1 of this section, the taxpayer shall agree:

(1) That thestateof Missouri shall keep all paymentsand other creditsapplied to
thetax, interest, penalties, or additionsto tax for the periods covered by the offer;

(2) That the state of Missouri shall keep any and all amounts otherwise due the
taxpayer as a result of overpayments of any tax or other liability, including interest,
additionsto tax, and penalties, for periods ending before or as of the end of the calendar
year in which the offer isaccepted; except that the state shall not keep any amountsthat,
together with amountsalr eady paid on the compromise, exceed theliability compromised;

(3) That the taxpayer shall have no right to contest in court or otherwise the
amount of theliability compromised;

(4) That thetaxpayer shall bear the taxpayer's own costs, including any attor ney
fees;

(5) That duringthethree-year period beginning with the date of the compromise,
the taxpayer shall comply with all tax obligations arising from issues or transactions
related totheissuesor transactionsthat werethebasisof thetax that isthe subject of the
compromise, and that thetaxpayer shall not challengeor protest any such tax obligations
arisingduringthethree-year period; however, any statutory changesthat becomeeffective
duringthethree-year period shall apply tothetaxpayer notwithstanding thisprovision of
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(6) That if thereis a default in payment of any principal or interest due under
terms of the agreement of compromise, or if the taxpayer fails to comply with the
provisionsof theagreement set forth in subdivision (5) of thissubsection, thedirector may:

(&) Proceed immediately by suit to collect the entireunpaid balance of theamount
agreed upon; or

(b) Proceed immediately by suit to collect asliquidated damages an amount equal
totheliability compromised, minusany paymentsalready received under thetermsof the
agreement, with interest on the unpaid balance from the date of default; or

(c) Disregard theamount of thecompromiseand apply all amountspreviously paid
under theagreement against theamount of theliability compromised and assessand collect
by levy or suit thebalance of theliability. If thedirector choosesthisoption, thetaxpayer
shall have the right to contest in court or otherwise the amount of the liability
compromised.

3. Thedirector'sremediesunder thissection arecumulative and the director may
pursueany combination of such remediestogether or consecutively until theentireliability
ispaid. No action or inaction by the director shall constitute a waiver or election not to
pursue any remedy granted by this section.

4. Thetaxpayer requesting to compromise payment of taxes, interest, additionsto
tax, or penalties shall provide any information reasonably requested by the director in
order that thedirector may determine that the offer is made in good faith.

5. If compromiseof taxesisagreed upon, any statuteof limitationsapplicabletothe
assessment and collection of the liability compromised shall be tolled during the period
beginning on thedate of the compromiseand ending oneyear after thelast payment isdue
pursuant to the agreement.

6. Thedirector's decision to reject or accept an offer of compromise under this
section shall be based on consideration of all the facts and circumstances, including the
taxpayer'srecord of overall compliancewith thetax laws. Notwithstanding any provision
of law to the contrary, the director's decision shall not be subject to review by the
administrative hearing commission or any court.

7. Thedirector shall prescribeguidelinesfor employeesof theMissouri department
of revenue to determine whether an offer-in-compromise is adequate and should be
accepted to resolve a dispute.

8. Thedirector shall establish proceduresfor anindependent administrativereview
of any reection of a proposed offer-in-compromise made by a taxpayer pursuant to this
section before such regection iscommunicated to the taxpayer .
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77 9. Noruleor portion of arulepromulgated pursuant totheauthority of thissection
78 shall become effective unlessit has been promulgated pursuant to chapter 536, RSMo.



