4595S. 03C
SENATE COW TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1964

AN ACT

To repeal sections 339.010, 339.710, 339.720 and
339.770, RSMb, and to enact in lieu thereof four new
sections relating to the selling of real estate.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLOWG:

Section A Sections 339.010, 339.710, 339.720 and 339. 770,
RSMb, are repeal ed and four new sections enacted in |ieu thereof,
to be known as sections 339.010, 339.710, 339.720 and 339.770, to
read as follows:

339.010. 1. A "real estate broker" is any person,
partnership, association or corporation, foreign or donmestic who,
for another, and for a conpensation or val uabl e consi deration, as
a whole or partial vocation, does, or attenpts to do, any or al
of the foll ow ng:

(1) Sells, exchanges, purchases, rents, or |eases rea
est at e;

(2) Ofers to sell, exchange, purchase, rent or |ease rea
est at e;

(3) Negotiates or offers or agrees to negotiate the sale,
exchange, purchase, rental or |easing of real estate;

(4) VLists or offers or agrees to list real estate for sale,
| ease, rental or exchange;

(5) Buys, sells, offers to buy or sell or otherw se deals



in options on real estate or inprovenents thereon;

(6) Advertises or holds hinself or herself out as a

| i censed real estate broker while engaged in the business of
buyi ng, selling, exchanging, renting, or |leasing real estate;

(7) Assists or directs in the procuring of prospects,
calculated to result in the sale, exchange, |easing or rental of
real estate;

(8) Assists or directs in the negotiation of any
transaction cal culated or intended to result in the sale,
exchange, l|easing or rental of real estate;

(9) Engages in the business of charging to an unlicensed
person an advance fee in connection with any contract whereby

[he] the real estate broker undertakes to pronote the sale of

that person's real estate through its listing in a publication
i ssued for such purpose intended to be circulated to the general
publi c;

(10) Performs any of the foregoing acts as an enpl oyee of,
or on behalf of, the owner of real estate, or interest therein,
or inprovenents affixed thereon, for conpensation.

2. A "real estate sal esperson” is any person, who for a
conpensati on or val uabl e consi derati on becones associ ated, either
as an independent contractor or enployee, either directly or
indirectly, with a real estate broker to do any of the things
above nentioned, as a whole or partial vocation. The provisions
of sections 339.010 to 339.180 shall not be construed to deny a
real estate sal esperson who is conpensated solely by conmm ssion
the right to be associated with a broker as an i ndependent

contractor.



3. The term "conmm ssion" as used in sections 339.010 to
339. 180 neans the M ssouri real estate conm ssion.

4. "Real estate" for the purposes of sections 339.010 to
339. 180 shall nean, and include, |easeholds, as well as any other
interest or estate in | and, whether corporeal, incorporeal,
freehold or nonfreehold, and whether the real estate is situated
in this state or el sewhere.

5. The provisions of sections 339.010 to 339.180 shall not
apply to:

(1) Any person, partnership or corporation who as owner or
| essor shall performany of the acts described in subsection 1 of
this section with reference to property owned or | eased by them
or to the regul ar enpl oyees thereof, provided such owner or
| essor is not engaged in the real estate business as a vocation;

(2) Any licensed attorney at |aw,

(3) An auctioneer enployed by the owner of the property;

(4) Any person acting as receiver, trustee in bankruptcy,
adm ni strator, executor, or guardian or while acting under a
court order or under the authority of a will, trust instrunent or
deed of trust or as a witness in any judicial proceeding or other
proceedi ng conducted by the state or any governnental subdivision
or agency;

(5) Any person enployed or retained to nanage real property
by, for, or on behalf of, the agent or the owner, of any real
estate shall be exenpt fromholding a |icense, if the person is
limted to one or nore of the follow ng activities:

(a) Delivery of a |lease application, a | ease, or any

anendnent thereof, to any person;



(b) Receiving a | ease application, |ease, or anmendnent
thereof, a security deposit, rental paynent, or any related
paynent, for delivery to, and made payable to, a broker or owner;

(c) Showing a rental unit to any person, as long as the
enpl oyee is acting under the direct instructions of the broker or
owner, including the execution of |eases or rental agreenents;

(d) Conveying information prepared by a broker or owner
about a rental unit, a |ease, an application for |ease, or the
status of a security deposit, or the paynment of rent, by any
per son;

(e) Assisting in the performance of brokers' or owners
functions, adm nistrative, clerical or maintenance tasks;

(f) If the person described in this section is enployed or
retai ned by, for, or on behalf of a real estate broker, the real
estate broker shall be subject to discipline under this chapter
for any conduct of the person that violates this chapter or the
regul ati ons promul gated t hereunder;

(6) Any officer or enployee of a federal agency or the
state governnent or any political subdivision thereof perform ng
[his] official duties;

(7) Railroads and other public utilities regulated by the
state of Mssouri, or their subsidiaries or affiliated
corporations, or to the officers or regular enployees thereof,
unl ess performance of any of the acts described in subsection 1
of this section is in connection with the sale, purchase, |ease
or other disposition of real estate or investnent therein
unrelated to the principal business activity of such railroad or

other public utility or affiliated or subsidiary corporation



t her eof ;
(8) Any bank, trust conpany, savings and | oan associ ati on,

credit union, insurance conpany, nortgage banker, or farm |l oan

associ ation organi zed under the laws of this state or of the
United States when engaged in the transaction of business on its
own behal f and not for others;

(9) Any newspaper or nmgazi ne or periodical of general
circul ati on whereby the advertising of real estate is incidental
to the operation of that publication or to any form of
comuni cations regul ated or |icensed by the Federal
Comuni cat i ons Conmi ssi on or any successor agency or conm ssion;

(10) Any devel oper selling Mssouri |and owned by the
devel oper if such devel oper has on file with the comm ssion a
certified copy of a currently effective statenent of record on
file with the Ofice of Interstate Land Sal es pursuant to
sections 1704 through 1706 of Title 15 of the United States Code
or a current statenent fromthe O fice of Interstate Land Sal es
of the United States Departnent of Housing and Urban Devel opnent
approvi ng the docunentation (together with a copy of such
docunentation) submtted to that office with respect to rea
estate falling within the scope of subsection 1702(a)(10) of
Title 15 of the United States Code; [or]

(11) Any enpl oyee acting on behalf of a nonprofit
comunity, or regional econom c devel opnent associ ation, agency
or corporation which has as its principal purpose the general
pronoti on and econom ¢ advancenent of the community at | arge,
provi ded that such entity:

(a) Does not offer such property for sale, |ease, rental or



exchange on behal f of another person or entity;

(b) Does not list or offer or agree to |ist such property
for sale, |ease, rental or exchange; or

(c) Receives no fee, comm ssion or conpensation, either
nonetary or in kind, that is directly related to sale or disposal
of such properties. An econom c devel oper's normal annual
conpensati on shall be excluded from consideration as conmmi ssion
or conpensation related to sale or disposal of such properties;
or

(12) Any nei ghborhood association, as that termis defined

in section 441.500, RSMo, that wi thout conpensation, either

nonetary or in kind, provides to prospective purchasers or

| essors of property the asking price, |location, and contact

information regardi ng properties in and near the association's

nei ghbor hood, including any publication of such information in a

newsl etter, web site, or other nedium

339. 710. For purposes of sections 339.710 to 339.860, the
follow ng terns nean:

(1) "Adverse material fact", a fact related to the physical
condition of the property not reasonably ascertainable or known
to a party which negatively affects the value of the property.
Adverse material facts may include matters pertaining to:

(a) Environnmental hazards affecting the property;

(b) Physical condition of the property which adversely
affects the value of the property;

(c) WMaterial defects in the property;

(d) Material defects inthe title to the property;

(e) Material limtation of the party's ability to perform



under the terns of the contract;

(2) "Affiliated licensee", any broker or sal esperson who
wor ks under the supervision of a designated broker;

(3) "Agent", a person or entity acting pursuant to the
provi sions of this chapter;

(4) "Broker disclosure fornm, the current form prescribed
by the conm ssion for presentation to a seller, |andlord, buyer
or tenant who has not entered into a witten agreenent for
br oker age servi ces;

(5) "Brokerage relationship", the relationship created
bet ween a desi gnated broker, the broker's affiliated |icensees,
and a client relating to the performance of services of a broker
as defined in section 339.010, and sections 339.710 to 339. 860.
| f a designated broker makes an appoi ntnent of an affiliated
| icensee or affiliated |icensees pursuant to section 339. 820,
such brokerage rel ati onships are created between the appoi nted
| icensee or |icensees and the client. Nothing in this
subdi vi si on shal |

(a) Alleviate the designated broker fromduties of
supervi sion of the appointed |icensee or |icensees; or

(b) Alter the designated broker's underlying contractual
agreenent with the client;

(6) "dient", a seller, landlord, buyer, or tenant who has
entered into a brokerage relationship with a |icensee pursuant to
sections 339.710 to 339. 860;

(7) "Commercial real estate", any real estate other than

real estate containing one to four residential units, real estate

on which no buildings or structures are |located, or real estate




classified as aqgricultural and horticultural property for

assessnent purposes pursuant to section 137.016, RSM.

Commercial real estate does not include single fanmly residenti al

units including condon ni uns, townhouses, or hones in a

subdi vi si on when that real estate is sold, |eased, or otherw se

conveyed on a unit-by-unit basis even though the units nay be

part of a larger building or parcel of real estate containing

nore than four units;

[(7)] (8) "Commssion", the Mssouri real estate
commi ssi on;

[(8)] (9) "Confidential information”, information obtained
by the licensee fromthe client and designated as confidential by
the client, information made confidential by sections 339.710 to
339.860 or any other statute or regulation, or witten
instructions fromthe client unless the information is nmade
public or becones public by the words or conduct of the client to
whom the information pertains or by a source other than the
| i censee;

[(9)] (10) "Custoner", an actual or potential seller,
| andl ord, buyer, or tenant in a real estate transaction in which
a licensee is involved but who has not entered into a brokerage
relationship with a |Iicensee;

[(10)] (11) "Designated agent", a licensee naned by a
desi gnated broker as the limted agent of a client as provided
for in section 339.820;

[(11)] (12) "Designated broker", any individual |icensed
as a broker who is operating pursuant to the definition of "real

estate broker" as defined in section 339.010, or any i ndividual



| i censed as a broker who is appointed by a partnership,
association, limted liability corporation, or a corporation
engaged in the real estate brokerage business to be responsible
for the acts of the partnership, association, limted liability
corporation, or corporation. Every real estate partnership,
association, or limted liability corporation, or corporation
shal | appoint a designated broker;

[(12)] (13) "Designated transaction broker"”, a licensee
named by a desi gnated broker or deened appointed by a designated
broker as the transaction broker for a client pursuant to section
339. 820;

[(13)] (214) "Dual agency", a form of agency which may
result when an agent |icensee or soneone affiliated with the
agent |icensee represents another party to the same transaction;

[(14)] (15) "Dual agent", a limted agent who, with the
witten consent of all parties to a contenplated real estate
transaction, has entered into an agency brokerage rel ationship,
and not a transaction brokerage relationship, wth and therefore
represents both the seller and buyer or both the | andlord and
t enant ;

[(15)] (16) "Licensee", a real estate broker or
sal esperson as defined in section 339.010;

[(16)] (17) "Limted agent”, a |icensee whose duties and
obligations to a client are those set forth in sections 339.730
to 339. 750;

[(17)] (18) "Mnisterial acts", those acts that a |icensee
may performfor a person or entity that are informative in nature

and do not rise to the level which requires the creation of a



brokerage rel ati onship. Exanples of these acts include, but are
not limted to:

(a) Responding to tel ephone inquiries by consuners as to
the availability and pricing of brokerage services;

(b) Responding to tel ephone inquiries froma person
concerning the price or |location of property;

(c) Attending an open house and respondi ng to questions
about the property froma consuner;

(d) Setting an appointnment to view property;

(e) Responding to questions of consuners walking into a
Iicensee's office concerning brokerage services offered on
particul ar properties;

(f) Acconpanying an appraiser, inspector, contractor, or
simlar third party on a visit to a property;

(g) Describing a property or the property's condition in
response to a person's inquiry;

(h) Showi ng a custonmer through a property being sold by an
owner on his or her own behal f; or

(i) Referral to another broker or service provider;

(19) "Residential real estate", all real property inproved

by a structure that is used or intended to be used primarily for

residential living by hunan occupants and that contai ns not nore

than four dwelling units or that contains single dwelling units

owned as a condom niumor in a cooperative housing associ ation,

and vacant land classified as residential property. The term

"cooperative housing association", neans an associ ati on, whet her

i ncorporated or uni ncorporated, organi zed for the purpose of

owni ng and operating residential real property in Mssouri, the

10



shar ehol ders or nenbers of which, by reason of their ownership of

a stock or nmenmbership certificate, a proprietary |ease, or other

evidence of nmenbership, are entitled to occupy a dwelling unit

pursuant to the terns of a proprietary |ease or occupancy

agr eenent ;

[(18)] (20) "Single agent", a licensee who has entered
into a brokerage relationship with and therefore represents only
one party in a real estate transaction. A single agent may be
one of the follow ng:

(a) "Buyer's agent", which shall nmean a |icensee who
represents the buyer in a real estate transaction;

(b) "Seller's agent", which shall nmean a |icensee who
represents the seller in a real estate transaction; and

(c) "Landlord s agent", which shall mean a |icensee who
represents a landlord in a | easing transaction;

(d) "Tenant's agent", which shall nmean a |icensee who
represents the tenant in a | easing transaction;

[(19)] (21) "Subagent”, a designated broker, together with
the broker's affiliated |icensees, engaged by anot her designated
broker, together with the broker's affiliated or appointed
affiliated licensees, to act as a limted agent for a client, or
a designated broker's unappointed affiliated |icensees engaged by
t he desi gnated broker, together with the broker's appointed
affiliated licensees, to act as a limted agent for a client. A
subagent owes the same obligations and responsibilities to the
client pursuant to sections 339.730 to 339.740 as does the
client's designated broker;

[(20)] (22) "Transaction broker", any |licensee acting

11



pursuant to sections 339.710 to 339. 860, who:

(a) Assists the parties to a transaction w thout an agency
or fiduciary relationship to either party and is, therefore,
neutral, serving neither as an advocate or advisor for either
party to the transaction;

(b) Assists one or nore parties to a transaction and who
has not entered into a specific witten agency agreenent to
represent one or nore of the parties; or

(c) Assists another party to the sanme transaction either
solely or through licensee affiliates. Such |icensee shall be
deened to be a transaction broker and not a dual agent, provided
that, notice of assunption of transaction broker status is
provided to the buyer and seller inmediately upon such default to
transaction broker status, to be confirmed in witing prior to
execution of the contract.

339.720. 1. A licensee' s general duties and obligations
arising fromthe limted agency rel ationship shall be discl osed
in witing to the seller and the buyer or to the landlord and the
tenant pursuant to sections 339.760 to 339.780. Alternatively,
when engaged in any of the activities enunmerated in section
339.010, a licensee may act as an agent in any transaction in
accordance with a witten agreenent as described in section
339. 780.

2. A licensee shall be considered a transaction broker
unl ess:

(1) The designated broker enters into a witten seller's
agent or landlord s agent agreement with the party or parties to

be represented pursuant to subsection 2 of section 339. 780;

12



(2) The designated broker enters into a subagency agreenent
w th anot her designated broker pursuant to subsection 5 of
section 339. 780;

(3) The designated broker [enters into a witten buyer's
agent or tenant's agent agreenent with the party or parties to be
represented pursuant to subsection 3 of section 339. 780]

establishes a buyer's or tenant's agency relationship pursuant to

subsection 3 of section 339.780;

(4) The designated broker enters into a witten agency
agreenent pursuant to subsection 7 of section 339.780;

(5) The designated broker and the affiliated |icensees are
performng mnisterial acts;

(6) The designated broker enters into a witten dual agency
agreenent with the parties pursuant to subsection 4 of section
339. 780;

(7) The designated broker is acting in a manner descri bed
in paragraph (c) of subdivision [(20)] (22) of section 339.710
W t hout proper notice of assunption of transaction broker status;
or

(8) The licensee is making a listing presentation, which
may include pricing and marketing advice about a potential future
transaction, to a custoner in anticipation of entering into a
si gned agency brokerage service agreenent as a direct result of
the presentation.

3. Sections 339.710 to 339.860 do not obligate any buyer or
tenant to pay conpensation to a designated broker unless the
buyer or tenant has entered into a witten agreement with the

desi gnat ed broker specifying the conpensation terns in accordance

13



w th subsection 3 of section 339.780.

4. A licensee may work with a single party in separate
transactions pursuant to different rel ationships, including, but
not limted to, selling one property as a transaction broker or a
seller's agent working with that seller in buying another
property as a buyer's agent, as a subagent or as a transaction
broker if the licensee conplies with sections 339.710 to 339. 860
in establishing the relationships for each transacti on.

339. 770. 1. In a residential real estate transaction, at

the earliest practicable opportunity during or follow ng the
first substantial contact by the designated broker or the
affiliated licensees with a seller, |andlord, buyer, or tenant
who has not entered into a witten agreenent for services as
descri bed in subdivision (5 of section 339.710, the |licensee
shal | provide that person with a witten copy of the current
broker disclosure formwhich has been prescribed by the
comm Sssi on.

2. Wen a seller, landlord, buyer, or tenant has already
entered into a witten agreenent for services with a designated
broker, no other licensee shall be required to nake the
di scl osures required by this section.

3. Disclosures made in accordance with sections 339.710 to
339.860 shall be sufficient as a matter of |law to disclose

br okerage rel ati onships to the public.
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