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SECOND REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

HOUSE BILL NO. 1147

93RD GENERAL ASSEMBLY

Reported from the Special Committee on Energy and Environment April 20, 2006 with recommendation that House Committee
Substitute for House Bill No. 1147 Do Pass. Referred to the Committee on Rules pursuant to Rule 25(26)(f).

STEPHEN S. DAVIS, Chief Clerk
3506L.03C

AN ACT

To amend chapter 640, RSMo, by adding thereto eight new sections relating to environmental
audits.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Chapter 640, RSMo, isamended by adding thereto eight new sections, to be
known as sections 640.300, 640.305, 640.310, 640.315, 640.320, 640.325, 640.330, and 640.335,
to read asfollows:

640.300. Nothing in sections 640.300 to 640.340, shall beinterpreted toimpede or
excuse the disclosure of normal regulatory reporting requirements for environmental
compliance, however, noenvironmental audit shall bedisclosed except by lawful subpoena
or courtorder asprovided in sections640.300to 640.340, in or der to encour ageowner sand
operators of facilities regulated under state, federal, regional, or local laws, ordinances,
regulations, permits, or orderstoconduct voluntary inter nal environmental auditsof their
compliance with those laws, and to promote the prompt disclosur e to the department of
natural resourcesin order to correct any deficiencies discover ed.

640.305. Asused in sections 640.300 to 640.340, the following ter ms shall mean:

(1) " Compliance management system™ or " environmental management system" ,
aregulated entity's documented systematic efforts, appropriate to the size and natur e of
its business, to prevent, detect, and correct noncompliance through all of the following:

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(&) Compliance policies, standards, and procedures that identify how employees
and agents are to meet the requirements of laws, regulations, permits, enforceable
agreements, and other sources of authority for environmental requirements;

(b) Assignment of overall responsibility for overseeing compliance with policies,
standards, and procedures, and assignment of specific responsibility for assuring
compliance at each facility or operation;

(c) Mechanismsfor systematically assuringthat compliancepolicies, standar ds, and
proceduresare being carried out, including monitoring and auditing systems reasonably
designed to detect and correct noncompliance, periodic evaluation of the overall
performance of the compliance management system, or environmental management
system, and a means for employees or agentsto report noncompliance of environmental
requirementswithout fear of retaliation;

(d) Efforts to communicate effectively the regulated entity's standards and
proceduresto all employees and other agents;

(e) Appropriateincentivesto managersand employeesto perform in accordance
with thecompliancepolicies, standar ds, and procedur es, including consistent enfor cement
through appropriate disciplinary mechanisms; and

(f) Proceduresfor the prompt and appropriate correction of any noncompliance,
and any necessary modificationstotheregulated entity's compliance management system
or environmental management system to prevent future noncompliance;

(2) " Department”, the department of natural resour ces;

(3 "Environmental audit", a systematic, documented, periodic, and objective
review by regulated entities of facility operations and practices related to meeting
environmental requirements,

(4) "Environmental audit report”, the documented analysis, conclusions, and
recommendationsresulting from an environmental audit, but not including data obtained
in or testimonial evidence concer ning such audit;

(5 "Regulated entity", any entity, including a federal, state, or municipal
department or facility, which isregulated under federal or state environmental laws.

640.310. If a regulated entity satisfies all of the conditions of section 640.330,
neither the department nor the attorney general may seek penalties, other than the
recovery of the economic benefits gained through noncompliance with environmental
requirements, for noncompliance of state, federal, or local laws, regulations, permits, or
ordersrelating to environmental requirementsdiscovered and disclosed by the entity. If
aregulated entity satisfiesall of the conditions of section 640.330, except for the periodic
routine assessment through an environmental audit or compliance management system,
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the department may recover as penalties the economic benefits gained through
noncompliance, and reduce any other penalties up to seventy-five percent for
noncompliance of state or federal laws, regulations, permits, or orders relating to
environmental requirements discovered and disclosed by the entity.

640.315. If aregulated entity establishesthat it satisfies subdivisions (1) to (9) of
section 640.330, the department shall not recommend to the attorney general or other
prosecuting authority that criminal charges be brought against the disclosing entity, as
long as the department determines that the noncompliance is not part of a pattern or
practice that demonstrates or involves:

(1) A prevalent management philosophy or practice that conceals or condones
environmental noncompliance; or

(2) High-level corporateofficials or managers consciousinvolvementin, or willful
blindness to, noncompliance of federal environmental law.

640.320. Regardless of whether the department recommends theregulated entity
for criminal prosecution, thedepartment may recommend for prosecutionthecriminal acts
of individual managers or employees under existing policies guiding the exercise of
enforcement discretion.

640.325. 1. Thedepartment, the attorney general, and any prosecuting attor ney
shall not request or use an environmental audit report to initiate a civil or criminal
investigation of an entity, including but not limited to the use of such report in routine
inspections. |f the department has an independent reason to believe that noncompliance
has occurred, the department may seek any information relevant to identifying
noncompliance or determining liability or extent of harm.

2. Thedepartment shall not disclosefrom any audit report information relating to
scientific and technological innovationsin which the owner hasa proprietary interest or
any information which is otherwise protected from disclosure by law.

640.330. Inorder toreceivethebenefitsof sections640.310t0 640.325, ownersand
operators of facilities regulated under state, federal, regional, or local laws, ordinances,
regulations, permits, or ordersshall comply with the following:

(1) Thenoncompliance was discovered through:

(& An environmental audit; or

(b) A compliance management system, reflecting the regulated entity's due
diligence in preventing, detecting, and correcting noncompliance. The regulated entity
shall provide accurate and complete documentation to the department as to how its
compliance management system meetsthecriteriaor duediligenceand how theregulated
entity discovered the noncompliance through its compliance management system. The
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department may requiretheregistered entity to makeavailableto the public adescription
of its compliance management system;

(2) The noncompliance was discovered voluntarily and not through a legally
mandated monitoring or sampling requirement prescribed by statute, regulation, per mit,
judicial, or administrative order, or consent agreement. For example, sections 640.310to
640.325, do not apply to:

(&) Emissionsnoncompliancedetected through a continuous emissionsmonitor, or
alternative monitor established in a permit, regulation, order, or other instrument, in
which any such monitoringisrequired;

(b) Noncompliance of National Pollutant Dischar ge Elimination System discharge
limits detected through required sampling or monitoring; and

(¢) Noncompliance discovered through a compliance audit required to be
performed by the terms of a consent order or settlement agreement, unlessthe auditisa
component of agr eement ter mstoimplement acomprehensiveenvironmental management
system;

(3) Theregulated entity fully disclosesthe specific noncompliancein writingtothe
department within twenty-one days, or such shorter time period as may be required by
law, after the entity discoversthat the noncompliance has, or may have, occurred. The
timeat which theentity discover sthat anoncompliance has, or may have, occurred begins
when any officer, director, employee, or agent of thefacility hasan objectively reasonable
basisfor believing that a noncompliance has, or may have, occurred;

(4) Theregulated entity discover sand disclosesthepotential noncompliancetothe
department prior to:

(@ The commencement of a federal, state, or local department inspection or
investigation, or the issuance by such department of an information request to the
registered entity, in which the department deter minesthat the facility did not know that
it wasunder civil investigation, and the department deter minesthat theentity isotherwise
acting in good faith, in which case the department is authorized to reduce or waive civil
penaltiesin accordance with section 640.310;

(b) Notice of acitizen suit;

(c) Thefiling of a complaint by athird party;

(d) Thereporting of the noncomplianceto the department or other gover nmental
agency by awhistle-blower employee and not be one authorized to speak on behalf of the
regulated entity; or

(e) Imminent discovery of the noncompliance by a regulatory department or
agency;
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(5) Theregulated entity shall correct thenoncompliancewithin sixty calendar days
from the date of discovery, or such shorter time period as may be required by law,
certifying in writing that the noncompliance has occurred and taking appropriate
measur esasdeter mined by thedepartment toremedy any environmental or human harm
due to the noncompliance. The department retains the authority to order an entity to
correct a noncompliance within a specific time period shorter than sixty days whenever
correction in such shorter time period is necessary to protect public health and the
environment. |f morethan sixty daysisneeded to cor r ect thenoncompliance, theregulated
entity shall so request additional time from the department in writing prior to the
expiration of the sixty-day period. The Missouri department of natural resources will
approve or deny the request before the expiration of the sixty-day period. If the
department approves additional time, the department may require a regulated entity to
enter intoapublicly availablewritten agr eement, administrativeconsent order, or judicial
consent decree as a condition for obtaining relief under sections 640.310 to 640.325, in
particular wherecompliance or remedial measuresare complex or alengthy schedulefor
attaining and maintaining compliance or remediating harm isrequired;

(6) Theregulated entity shall agreein writing or other appropriate order to take
steps acceptable to the director to prevent arecurrence of the noncompliance, including
improvementsto its environmental auditing or compliance management system;

(7) The specific noncompliance, or a closely related noncompliance, has not
occurred within the previousthreeyearsat the samefacility and has not occurred within
thepast fiveyearsaspart of a pattern at multiplefacilitiesowned or operated by the same
entity. For the purposes of this section, noncompliance includes:

(a) Failuretocomply with any federal, state, or local environmental law identified
in ajudicial or administrative order, consent agreement or order, complaint, or notice of
noncompliance, conviction, or plea agreement; or

(b) Any act or omission for which the regulated entity has previously received
penalty mitigation from the department or another state or local department;

(8) Thenoncomplianceisnot one which:

(@) Resulted in serious actual harm, or may have presented an imminent and
substantial endanger ment, to human health or the environment; or

(b) Violatesthe specific termsof any judicial or administrative order or consent
agreement; and

(9) Theregulated entity cooperates asrequested by the department and provides
such information as is necessary and requested by the department to determine
applicability of sections 640.310 to 640.325.
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640.335. The department shall make available to the public the terms and
conditions of and supporting documentation demonstrating any compliance agreement
reached under sections640.310to 640.325, including the natur e of thenoncompliance, the
remedy, and theschedulefor returningto compliance; provided, however, thedepartment
shall not disclosefrom any audit reportinfor mation relating to scientificand technological
innovations in which the owner has a proprietary interest or any information which is
otherwise protected from disclosure by law.
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