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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR

SENATE BILL NO. 93

95TH GENERAL ASSEMBLY

0397L.04C D. ADAM CRUMBLISS, Chief Clerk

AN ACT

Torepeal sections577.023, 577.029, 578.255, and 578.265, RSM o, and to enact in lieu thereof
five new sections relating to intoxication, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 577.023, 577.029, 578.255, and 578.265, RSMo, are repeaed and
five new sections enacted in lieu thereof, to be known as sections 227.295, 577.023, 577.032,
578.255, and 578.265, to read asfollows:

227.295. 1. The department of transportation shall establish and administer a
drunk driving risk reduction awareness program. The provisions of thissection shall be
known as" David'sLaw" . Thesignsshall beplaced upon thestate highwaysin accor dance
with this section, placement guidelines adopted by the department, and any applicable
federal limitationsor conditions on highway signage, including location and spacing.

2. Thedepartment shall adopt, by rules and regulations, program guidelines for
the application for and placement of signs authorized by this section, including, but not
limited to, thesign application and qualification process, the procedurefor thededication
of signs, and proceduresfor thereplacement or restoration of any signsthat aredamaged
or stolen. Thedepartment shall alsoestablish by rule, application proceduresand methods
for proving €ligibility for the program.

3. Any person may apply to the department of transportation to sponsor a drunk
driving victim memorial sign in memory of an immediate family member who died as a
result of a motor vehicle accident caused by a person who was shown to have been
operating a motor vehicle in violation of section 577.010 or 577.012, RSMo, or was
committing an intoxication-related traffic offense at the time of the accident. Upon the

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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request of animmediatefamily member of thedeceased victim involved in adrunk driving
accident, the department shall placeasign in accor dancewith thissection. A person who
isnot a member of theimmediate family may also submit arequest to have a sign placed
under this section if that person also submitsthe written consent of an immediate family
member. The department shall charge the sponsoring party a fee to cover the
department's cost in designing, constructing, placing, and maintaining that sign, and the
department's costs in administering this section. Signs erected under this section shall
remain in placefor a period of ten years. After the expiration of theten-year period, the
department shall removethesign unlessthe sponsoring party remitsto the department of
transportation a ten-year renewable fee to cover maintenance costs associated with the
sign.

4. Thesignsshall featurethewords" Drunk Driving Victim!", theinitials of the
victim, the month and year in which the victim of the drunk driving accident waskilled,
and the phrase" Who's Next?". Theoverall design of the sign, including size, color, and
lettering, shall conform to the guidelines and regulations established by the department.
Thesignsshall be placed near the scene of the accident.

5. Asused inthissection, theterm " immediatefamily member" shall mean spouse,
child, stepchild, brother, stepbrother, sister, stepsister, mother, stepmother, father, or
stepfather.

6. Thedepartment shall adopt rulesand regulationsto implement and administer
the provisions of this section. Any rule or portion of arule, asthat term is defined in
section 536.010, RSMo, that is created under the authority delegated in this section shall
become effective only if it complieswith and is subject to all of the provisions of chapter
536, RSMo, and, if applicable, section 536.028, RSMo. This section and chapter 536,
RSMo, are nonseverable and if any of the powers vested with the general assembly
pursuant to chapter 536, RSM o, toreview, to delay the effectivedate, or to disapproveand
annul a rule are subsequently held unconstitutional, then the grant of rulemaking
authority and any rule proposed or adopted after August 28, 2009, shall be invalid and
void.

577.023. 1. For purposes of this section, unlessthe context clearly indicates otherwise:

(1) An"aggravated offender” is a person who:

(a) Has pleaded guilty to or has been found guilty of three or more intoxication-related
traffic offenses; or

(b) Has pleaded guilty to or has been found guilty of one or more intoxication-related
traffic offenseand, in addition, any of thefollowing: involuntary manslaughter under subdivision
(2) or (3) of subsection 1 of section 565.024, RSMo; murder in the second degree under section
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565.021, RSMo, where the underlying felony isan intoxication-rel ated traffic offense; or assault
in the second degree under subdivision (4) of subsection 1 of section 565.060, RSMo; or assault
of alaw enforcement officer in the second degree under subdivision (4) of subsection 1 of
section 565.082, RSMo;

(2) A "chronic offender” is:

(@ A person who has pleaded guilty to or has been found guilty of four or more
intoxication-related traffic offenses; or

(b) A person who has pleaded guilty to or has been found guilty of, on two or more
Separate occasions, any combination of the following: involuntary manslaughter under
subdivision (2) or (3) of subsection 1 of section 565.024, RSMo; murder in the second degree
under section 565.021, RSMo, where the underlying felony is an intoxication-related traffic
offense; assault in the second degree under subdivision (4) of subsection 1 of section 565.060,
RSMo; or assault of alaw enforcement officer in the second degree under subdivision (4) of
subsection 1 of section 565.082, RSMo; or

(c) A person who has pleaded guilty to or has been found guilty of two or more
intoxication-related traffic offenses and, in addition, any of the following: involuntary
manslaughter under subdivision (2) or (3) of subsection 1 of section 565.024, RSMo; murder in
the second degree under section 565.021, RSMo, where the underlying felony is an
intoxication-related traffic offense; assault in the second degree under subdivision (4) of
subsection 1 of section 565.060, RSMo; or assault of alaw enforcement officer in the second
degree under subdivision (4) of subsection 1 of section 565.082, RSMo;

(3) " Continuous alcohol monitoring", means automatically testing breath, blood,
or transder mal alcohol concentration levelsand tamper attemptsat least onceevery hour,
regar dlessof thelocation of the per son whoisbeingmonitored, and regularly transmitting
thedata. Continuousalcohol monitoringisan electronic monitoring service as provided
in subsection 3 of section 217.690, RSMo;

(4) An "intoxication-related traffic offense” is driving while intoxicated, driving with
excessive blood alcohol content, involuntary manslaughter pursuant to subdivision (2) or (3) of
subsection 1 of section 565.024, RSMo, murder in the second degree under section 565.021,
RSMo, where the underlying felony is an intoxication-related traffic offense, assault in the
second degree pursuant to subdivision (4) of subsection 1 of section 565.060, RSMo, assault of
alaw enforcement officer in the second degree pursuant to subdivision (4) of subsection 1 of
section 565.082, RSMo, or driving under the influence of alcohol or drugsin violation of state
law or a county or municipal ordinance, where the defendant was represented by or waived the
right to an attorney in writing;

[(D)] (5) A "persistent offender” is one of the following:
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(& A person who has pleaded guilty to or has been found guilty of two or more
intoxication-related traffic offenses;

(b) A person who has pleaded guilty to or has been found guilty of involuntary
manslaughter pursuant to subdivision (2) or (3) of subsection 1 of section 565.024, RSMo,
assault in the second degree pursuant to subdivision (4) of subsection 1 of section 565.060,
RSMo, assault of alaw enforcement officer in the second degree pursuant to subdivision (4) of
subsection 1 of section 565.082, RSMo; and

[(5)] (6) A "prior offender" is a person who has pleaded guilty to or has been found
guilty of oneintoxication-related traffic offense, where such prior offense occurred within five
yearsof the occurrence of theintoxication-rel ated traffic offensefor which the personischarged.

2. Any person who pleads guilty to or is found guilty of aviolation of section 577.010
or 577.012 who is aleged and proved to be a prior offender shall be guilty of a class A
misdemeanor.

3. Any person who pleads guilty to or is found guilty of aviolation of section 577.010
or 577.012 who is alleged and proved to be a persistent offender shall be guilty of a class D
felony.

4. Any person who pleads guilty to or isfound guilty of aviolation of section 577.010
or section 577.012 who is alleged and proved to be an aggravated offender shall be guilty of a
class C felony.

5. Any person who pleads guilty to or is found guilty of aviolation of section 577.010
or section 577.012 who is alleged and proved to be a chronic offender shall be guilty of aclass
B felony.

6. No state, county, or municipal court shall suspend the imposition of sentence asto a
prior offender, persistent offender, aggravated offender, or chronic offender under this section
nor sentence such personto pay afinein lieu of aterm of imprisonment, section 557.011, RSMo,
to the contrary notwithstanding. No prior offender shall be eligible for parole or probation until
he or she has served aminimum of five daysimprisonment, unless asacondition of such parole
or probation such person performs at least thirty days of community service under the
supervision of the court in those jurisdictions which have arecognized program for community
service. No persistent offender shall beeligiblefor parole or probation until he or she has served
aminimum of ten days imprisonment, unless as a condition of such parole or probation such
person performs at |east sixty days of community service under the supervision of the court. No
aggravated offender shall be eligible for parole or probation until he or she has served a
minimum of sixty days imprisonment. No chronic offender shall be eligible for parole or
probation until he or she has served a minimum of two yearsimprisonment. |1 n addition to any
other termsor conditions of probation or parolethecourt shall consider asa condition of
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parole or probation, for any person who pleads guilty to or is found guilty of an
intoxication-related traffic offense, requiring the offender to abstain from consuming or
using alcohol or any products containing alcohol as demonstrated by continuous alcohol
monitoring or by verifiablebreath alcohol testing performed a minimum of four timesper
day as scheduled by the court for such duration as determined by the court but not less
than ninety days. The court may, in addition to imposing any other fine, costs, or
assessments provided by law, require the offender to bear any costs associated with
continuous alcohol monitoring or verifiable breath alcohol testing.

7. The state, county, or municipal court shall find the defendant to be a prior offender,
persistent offender, aggravated offender, or chronic offender if:

(1) Theindictment or information, original or amended, or theinformationin lieu of an
indictment pleads all essential facts warranting a finding that the defendant is a prior offender
or persistent offender; and

(2) Evidenceisintroduced that establishes sufficient facts pleaded to warrant afinding
beyond a reasonable doubt the defendant is a prior offender, persistent offender, aggravated
offender, or chronic offender; and

(3) The court makes findings of fact that warrant a finding beyond a reasonable doubt
by the court that the defendant is a prior offender, persistent offender, aggravated offender, or
chronic offender.

8. Inajurytrial, thefacts shall be pleaded, established and found prior to submission to
the jury outside of its hearing.

9. In atrial without a jury or upon a plea of guilty, the court may defer the proof in
findings of such factsto alater time, but prior to sentencing.

10. Thedefendant shall be accorded full rights of confrontation and cross-examination,
with the opportunity to present evidence, at such hearings.

11. The defendant may waive proof of the facts alleged.

12. Nothing in this section shall prevent the use of presentence investigations or
commitments.

13. At the sentencing hearing both the state, county, or municipality and the defendant
shall be permitted to present additional information bearing on the issue of sentence.

14. Thepleasor findings of guilt shall be prior to the date of commission of the present
offense.

15. Thecourt shall not instruct thejury as to the range of punishment or allow thejury,
upon a finding of guilt, to assess and declare the punishment as part of its verdict in cases of
prior offenders, persistent offenders, aggravated offenders, or chronic offenders.
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16. Evidence of a prior conviction, plea of guilty, or finding of guilt in an
intoxication-related traffic offense shall be heard and determined by the trial court out of the
hearing of the jury prior to the submission of the case to the jury, and shall include but not be
limited to evidence of convictions received by a search of the records of the Missouri uniform
law enforcement system maintained by the Missouri state highway patrol. After hearing the
evidence, the court shall enter itsfindingsthereon. A pleaof guilty or afinding of guilt followed
by incarceration, afine, a suspended imposition of sentence, suspended execution of sentence,
probation or parole or any combination thereof in any intoxication-related traffic offense in a
state, county, or municipal court, or any combination thereof, shall be treated as a prior plea of
guilty or finding of guilt for purposes of this section.

577.032. A licensed physician, registered nurse, or trained medical technician,
actingat therequest and dir ection of thelaw enfor cement officer, shall withdraw blood for
thepurposeof deter miningthealcohol content of theblood, unlesssuch medical personnel,
in hisor her good faith medical judgment, believessuch procedurewould endanger thelife
or health of the person in custody. Blood may be withdrawn only by such medical
personnel, but such restriction shall not apply to the taking of a breath test, a saliva
specimen, or aurinespecimen. In withdrawing blood for the purpose of deter mining the
alcohol content ther eof, only apreviously unused and sterileneedleand sterile vessel shall
be utilized and the withdrawal shall otherwise bein strict accord with accepted medical
practices. Upon therequest of the person who istested, full information concerning the
test taken at thedirection of thelaw enfor cement officer shall be made availableto him or
her.

578.255. 1. Asused in thissection " alcohol beveragevaporizer" meansany device
which, by means of heat, a vibrating element, or any method, is capable of producing a
breathable mixture containing one or more alcoholic beverages to be dispensed for
inhalation into the lungs via the nose or mouth or both.

2. No personshall intentionally or willfully induce the symptomsof intoxication, el ation,
euphoria, dizziness, excitement, irrational behavior, exhilaration, paralysis, stupefaction, or
dulling of the senses or nervous system, distortion of audio, visual or mental processes by the
use or abuse of any [solvent, particularly toluol.] of the following substances:

(1) Solvents, particularly toluol;

(2) Ethyl alcohol;

(3) Amyl nitrite and itsiso-analogues;

(4) Butyl nitrite and itsiso-analogues;

(5) Cyclohexyl nitrite and itsiso-analogues;

(6) Ethyl nitrite and itsiso-analogues;
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(7) Pentyl nitrite and itsiso-analogues; and

(8) Propyl nitrite and itsiso-analogues.

3. Thissection shall not apply to substancesthat have been approved by theUnited
States Food and Drug Administration as therapeutic drug products or are contained in
approved over-the-counter drug productsor administered lawfully pursuant to the order
of an authorized medical practitioner.

[2.] 4. No personshall intentionally possessany solvent, particularly toluol, amyl nitrite,
butyl nitrite, cyclohexyl nitrite, ethyl nitrite, pentyl nitrite, and propyl nitriteand their iso-
analogues for the purpose of using it in the manner prohibited by section 578.250 and this
section.

5. No person shall possess or use an alcoholic beverage vaporizer.

6. Nothing in this section shall be construed to prohibit the legal consumption of
intoxicating liquor, as defined by section 311.020, RSMo, or nonintoxicating beer, as
defined by section 312.010, RSMo.

578.265. 1. No person shall knowingly and intentionally sell or otherwise transfer
possession of any solvent, particularly toluol, amyl nitrite, butyl nitrite, cyclohexyl nitrite,
ethyl nitrite, pentyl nitrite, and propyl nitriteand their iso-analoguesto any person for the
purpose of causing a condition of, or inducing symptoms of, intoxication, elation, euphoria,
dizziness, excitement, irrational behavior, exhilaration, paralysis, stupefaction, or dulling of
senses or nervous system, or for the purpose of, in any manner, changing, distorting, or
disturbing the audio, visual, or mental processes.

2. No person who owns or operates any business which receives over fifty percent of its
gross annual income from the sale of alcoholic beverages or beer shall sell or offer for sale
toluol, amyl nitrite, butyl nitrite, cyclohexyl nitrite, ethyl nitrite, pentyl nitrite, and propyl
nitrite and their iso-analogues, or any toxic glue.

3. No person who ownsor operatesany businesswhich operatesasa venuefor live
entertainment performance or receivesover fifty percent of itsgrossannual incomefrom
thesaleof recor ded video entertainment shall sell or offer for saletoluol, amyl nitrite, butyl
nitrite, cyclohexyl nitrite, ethyl nitrite, pentyl nitrite, propyl nitriteor their iso-analogues.

4. Any person who violates the provisions of subsection 1 or 2 of this section is guilty
of aclass C felony.

[577.029. A licensed physician, registered nurse, or trained medical
technician at the place of his employment, acting at the request and direction of
thelaw enforcement officer, shall withdraw blood for the purpose of determining
the alcohol content of the blood, unless such medical personnel, in hisgood faith
medical judgment, believes such procedure would endanger the life or health of
the personin custody. Blood may bewithdrawn only by such medical personnel,
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but such restriction shall not apply to the taking of a breath test, a saliva
specimen, or a urine specimen. In withdrawing blood for the purpose of
determining the alcohol content thereof, only a previously unused and sterile
needle and sterile vessel shall be utilized and the withdrawal shall otherwise be
in strict accord with accepted medical practices. Upon the request of the person
who is tested, full information concerning the test taken at the direction of the
law enforcement officer shall be made available to him.]
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