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FIRST REGULAR SESSION

HOUSE BILL NO. 330

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVES BRUNS (Sponsor),
SUTHERLAND AND ROORDA (Co-Sponsors).

1016L.011 D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal section 577.023, RSMo, and to enact in lieu thereof one new section relating to
continuous a cohol monitoring, with penalty provisions.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 577.023, RSMo, is repealed and one new section enacted in lieu
thereof, to be known as section 577.023, to read as follows:

577.023. 1. For purposes of this section, unlessthe context clearly indicates otherwise:

(1) An"aggravated offender” is a person who:

(a) Has pleaded guilty to or has been found guilty of three or more intoxication-related
traffic offenses; or

(b) Has pleaded guilty to or has been found guilty of one or more intoxication-related
traffic offenseand, in addition, any of thefollowing: involuntary manslaughter under subdivision
(2) or (3) of subsection 1 of section 565.024, RSMo; murder in the second degree under section
565.021, RSMo, where the underlying felony isan intoxication-rel ated traffic offense; or assault
in the second degree under subdivision (4) of subsection 1 of section 565.060, RSMo; or assault
of alaw enforcement officer in the second degree under subdivision (4) of subsection 1 of
section 565.082, RSMo;

(2) A "chronic offender” is:

(@ A person who has pleaded guilty to or has been found guilty of four or more
intoxication-related traffic offenses; or

(b) A person who has pleaded guilty to or has been found guilty of, on two or more
Separate occasions, any combination of the following: involuntary manslaughter under

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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subdivision (2) or (3) of subsection 1 of section 565.024, RSMo; murder in the second degree
under section 565.021, RSMo, where the underlying felony is an intoxication-related traffic
offense; assault in the second degree under subdivision (4) of subsection 1 of section 565.060,
RSMo; or assault of alaw enforcement officer in the second degree under subdivision (4) of
subsection 1 of section 565.082, RSMo; or

(c) A person who has pleaded guilty to or has been found guilty of two or more
intoxication-related traffic offenses and, in addition, any of the following: involuntary
manslaughter under subdivision (2) or (3) of subsection 1 of section 565.024, RSMo; murder in
the second degree under section 565.021, RSMo, where the underlying felony is an
intoxication-related traffic offense; assault in the second degree under subdivision (4) of
subsection 1 of section 565.060, RSMo; or assault of alaw enforcement officer in the second
degree under subdivision (4) of subsection 1 of section 565.082, RSMo;

(3) " Continuous alcohol monitoring”, meansautomatically testing breath, blood,
or transder mal alcohol concentration levelsand tamper attemptsat least onceevery hour,
regar dlessof thelocation of theper son whoisbeingmonitored, and regularly transmitting
thedata. Continuousalcohol monitoring isan electronic monitoring service as provided
in subsection 3 of section 217.690, RSMo;

(4) An"intoxication-related traffic offense” is driving while intoxicated, driving with
excessive blood a cohol content, involuntary manslaughter pursuant to subdivision (2) or (3) of
subsection 1 of section 565.024, RSMo, murder in the second degree under section 565.021,
RSMo, where the underlying felony is an intoxication-related traffic offense, assault in the
second degree pursuant to subdivision (4) of subsection 1 of section 565.060, RSMo, assault of
alaw enforcement officer in the second degree pursuant to subdivision (4) of subsection 1 of
section 565.082, RSMo, or driving under the influence of alcohol or drugsin violation of state
law or a county or municipal ordinance, where the defendant was represented by or waived the
right to an attorney in writing;

[(D)] (5) A "persistent offender” is one of the following:

(@ A person who has pleaded guilty to or has been found guilty of two or more
intoxication-related traffic offenses;

(b) A person who has pleaded guilty to or has been found guilty of involuntary
manslaughter pursuant to subdivision (2) or (3) of subsection 1 of section 565.024, RSMo,
assault in the second degree pursuant to subdivision (4) of subsection 1 of section 565.060,
RSMo, assault of alaw enforcement officer in the second degree pursuant to subdivision (4) of
subsection 1 of section 565.082, RSMo; and
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[(5)] (6) A "prior offender” is a person who has pleaded guilty to or has been found
guilty of oneintoxication-related traffic offense, where such prior offense occurred within five
yearsof the occurrence of theintoxication-rel ated traffic offensefor which the personischarged.

2. Any person who pleads guilty to or isfound guilty of aviolation of section 577.010
or 577.012 who is alleged and proved to be a prior offender shall be guilty of a class A
misdemeanor.

3. Any person who pleads guilty to or isfound guilty of aviolation of section 577.010
or 577.012 who is aleged and proved to be a persistent offender shall be guilty of a class D
felony.

4. Any person who pleads guilty to or isfound guilty of aviolation of section 577.010
or section 577.012 who is alleged and proved to be an aggravated offender shall be guilty of a
class C felony.

5. Any person who pleads guilty to or isfound guilty of aviolation of section 577.010
or section 577.012 who is aleged and proved to be a chronic offender shall be guilty of aclass
B felony.

6. No state, county, or municipal court shall suspend the imposition of sentence asto a
prior offender, persistent offender, aggravated offender, or chronic offender under this section
nor sentence such personto pay afineinlieu of aterm of imprisonment, section 557.011, RSMo,
to the contrary notwithstanding. No prior offender shall be eligible for parole or probation until
he or she has served a minimum of five daysimprisonment, unless as a condition of such parole
or probation such person performs at least thirty days of community service under the
supervision of the court in those jurisdictions which have arecognized program for community
service. No persistent offender shall be eligiblefor parole or probation until he or she has served
aminimum of ten days imprisonment, unless as a condition of such parole or probation such
person performs at least sixty days of community service under the supervision of the court. In
addition to any other termsor conditions of probation or parolethe court shall consider
asacondition of paroleor probation, for any per son who pleadsguilty toor isfound guilty
of anintoxication-related tr afficoffense, requiringtheoffender toabstain from consuming
or usingalcohol or any productscontaining alcohol asdemonstr ated by continuousal cohol
monitoringor by verifiablebreath alcohol testing performed a minimum of four timesper
day asscheduled by thecourt for such duration asdetermined by thecourt. No aggravated
offender shall be eligible for parole or probation until he or she has served a minimum of sixty
days imprisonment. However, the court may suspend execution of up to thirty daysof this
term if, asa condition of such parole or probation, such person abstains from consuming
or usingalcohol or any productscontaining alcohol asdemonstr ated by continuousal cohol
monitoring or by verifiable breath alcohol testing performed a minimum of six times per
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day as scheduled by the court, for not less than sixty days nor more than one hundred
twenty days as determined by the court. No chronic offender shall be eligible for parole or
probation until he or she has served aminimum of two yearsimprisonment. However, thecourt
may, acting under section 559.115, RSMo, grant probation if asa condition of such parole
or probation such person abstains from consuming or using alcohol or any products
containing alcohol as demonstrated by continuous alcohol monitoring or by verifiable
breath alcohol testing per formed aminimum of six timesper day asscheduled by thecourt,
for not lessthan six months nor more than two year s as deter mined by the court.

7. The state, county, or municipal court shall find the defendant to be a prior offender,
persistent offender, aggravated offender, or chronic offender if:

(1) Theindictment or information, original or amended, or theinformationin lieu of an
indictment pleads all essential facts warranting a finding that the defendant is a prior offender
or persistent offender; and

(2) Evidenceisintroduced that establishes sufficient facts pleaded to warrant afinding
beyond a reasonable doubt the defendant is a prior offender, persistent offender, aggravated
offender, or chronic offender; and

(3) The court makes findings of fact that warrant a finding beyond a reasonable doubt
by the court that the defendant is a prior offender, persistent offender, aggravated offender, or
chronic offender.

8. Inajurytrial, thefacts shall be pleaded, established and found prior to submission to
the jury outside of its hearing.

9. In atrial without a jury or upon a plea of guilty, the court may defer the proof in
findings of such factsto alater time, but prior to sentencing.

10. Thedefendant shall be accorded full rights of confrontation and cross-examination,
with the opportunity to present evidence, at such hearings.

11. The defendant may waive proof of the facts alleged.

12. Nothing in this section shall prevent the use of presentence investigations or
commitments.

13. At the sentencing hearing both the state, county, or municipality and the defendant
shall be permitted to present additional information bearing on the issue of sentence.

14. The pleasor findings of guilt shall be prior to the date of commission of the present
offense.

15. The court shall not instruct the jury asto the range of punishment or allow thejury,
upon afinding of guilt, to assess and declare the punishment as part of its verdict in cases of
prior offenders, persistent offenders, aggravated offenders, or chronic offenders.
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16. Evidence of a prior conviction, plea of guilty, or finding of guilt in an
intoxication-related traffic offense shall be heard and determined by the trial court out of the
hearing of the jury prior to the submission of the case to the jury, and shall include but not be
limited to evidence of convictions received by a search of the records of the Missouri uniform
law enforcement system maintained by the Missouri state highway patrol. After hearing the
evidence, the court shall enter itsfindingsthereon. A pleaof guilty or afinding of guilt followed
by incarceration, afine, a suspended imposition of sentence, suspended execution of sentence,
probation or parole or any combination thereof in any intoxication-related traffic offense in a
state, county, or municipal court, or any combination thereof, shall be treated as a prior plea of
guilty or finding of guilt for purposes of this section.
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