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FIRST REGULAR SESSION

HOUSE BILL NO. 595

95TH GENERAL ASSEMBLY

INTRODUCED BY REPRESENTATIVE SCHOELLER.
1698L.01l D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal sections 429.005, 429.015, 429.210, and 429.230, RSMo, and to enact in lieu thereof
five new sections relating to statutory liens against real estate.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 429.005, 429.015, 429.210, and 429.230, RSMo, are repealed and
five new sections enacted in lieu thereof, to be known as sections 429.005, 429.015, 429.210,
429.230, and 429.231, to read as follows:

429.005. 1. Anagreement by an original contractor, subcontractor, supplier or laborer
to waive any right to enforce or claim any lien authorized under this chapter, where the
agreement isin anticipation of and in consideration for the awarding of acontract or subcontract
to perform work or supply materialsfor an improvement upon real property, whether expressly
stated or implied, is against public policy and shall be unenforceable. The provisions of this
section shall not prohibit subordination or release of alien authorized under this chapter.

2. Nothing contained in this section shall be construed to prohibit contractual provisions
requiring lien waivers as a condition for payment.

3. All lien waivers, whether provided for in an agreement or otherwise, shall be
subject to the following terms:

(1) Nooral or written statement purportingtowaive, release, subordinate, impair,
or otherwise adver sely affect any right to enforce or claim any lien authorized under this
chapter shall be enforceable unlessit isunder awaiver and release as prescribed in this
section;

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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(2) Thewaiver and release given by any claimant under this section shall be null,
void, and unenforceable as against public policy unless it follows substantially the
following formsin the following circumstances:

(a) If theclaimant isrequired to execute a waiver and release in exchangefor, or
in order to induce the payment of a progress payment and the claimant has not, in fact,
been paid in exchange for the waiver and release or isgiven a single payee check or joint
payee check in exchange for the waiver and release, the waiver and release shall follow
substantially the following form:

CONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT

Upon receipt by the under signed of a check, electronic transfer of funds, or other form of

payment from .................. (insert name of per son making payment or transfer of funds) in
the sum of $........... (insert amount) payableto ............. (insert name of person receiving
payment or funds) and when the payment or transfer of funds has become final, this

document shall become effectiveto release any mechanic'slien right the undersigned has
on the job of ................. (insert name of owner) located at .........ccccceneee (insert job
description), but only to the extent of the payment received. Before any recipient of this
document relieson it, such party should verify evidence of payment to the undersigned.

Dated: .....ccccooevvirerennns

(Company name)

BY: (signature)

Title oo,

(b) If theclaimant isrequired to execute a waiver and release in exchangefor, or
in order to induce payment of a progress payment and the claimant assertsin the waiver
it has, in fact, been paid the progress payment, the waiver and release shall follow
substantially the following form:

UNCONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT

Theundersigned hasbeen paid and hasreceived a progresspayment inthesumof $...........
(insert amount) for work, labor, services, equipment, and/or material furnishedto.............
(insert name of customer) on the job of ................. (insert name of owner) located at
...................... (insertjob description) and doesher eby releaseany mechanic'slienright that
the undersigned has on the above-referenced job but only to the extent of the payment
received.

Dated: .....cccovvvvvieiriieenne

(Company name)
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BY: (signature)
Title o,
Each conditional waiver shall contain thefollowing languagein atypeat least aslarge as

thelargest type otherwise on the document:

NOTICE: THISDOCUMENT WAIVESLIEN RIGHTSUNCONDITIONALLY
AND STATES THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS.
THISDOCUMENT IS ENFORCEABLE AGAINST YOU IF YOU SIGN IT EVEN IF
YOU HAVE NOT BEEN PAID. IF YOU HAVE NOT BEEN PAID, USE A
CONDITIONAL RELEASE FORM.

(c) If theclaimant isrequired to execute a waiver and release in exchangefor, or
in order toinduce the payment of a final payment and the claimant has not, in fact, been
paid in exchangefor thewaiver and release or isgiven a single payee check or joint payee
check in exchange for the waiver and release, the waiver and release shall follow
substantially the following form:

CONDITIONAL WAIVER AND RELEASE UPON FINAL PAYMENT

Upon receipt by the under signed of a check, electronic transfer of funds, or other form of

payment from.................. (insert name of person making payment or transfer of funds) in
the sum of $........... (insert amount) payableto ............. (insert name of person receiving
payment or funds) and when the payment or transfer of funds has become final, this

document shall become effectiveto release any mechanic'slien right the undersigned has
on the job of ................ (insert name of owner) located at ...................... (insert job
description). This release covers the final payment to the undersigned for all labor,
services, equipment, or material furnished or provided on the job, except for disputed
claimsin the amount of $.......... (insert amount). Before any recipient of this document
relieson it, the party should verify evidence of payment to the undersigned.
(D= 11= o
(Company name)
BY: e (signature)
Title v

(d) If theclaimant isrequired to execute a waiver and release in exchangefor, or
in order toinduce payment of afinal payment and theclaimant assertsin thewaiver it has,
in fact, been paid the final payment, the waiver and release shall follow substantially the
following form:

UNCONDITIONAL WAIVER AND RELEASE UPON FINAL PAYMENT
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The undersigned has been paid in full for all work, labor, services, equipment, and/or

material furnished or provided to ................ (insert name of customer) on the job of
................. (insert nameof owner) located at ...................... (insert job description) and does
her eby waive and release any right to a mechanic's lien on the job, except for disputed
claimsin theamount of $.......... (insert amount).

Dated: .....ccccooevvirerennns

(Company name)

BY: (signature)

Title v,

Each unconditional waiver in thisprovision shall contain thefollowing languagein atype

at least aslarge asthelargest type otherwise on the document:

NOTICE: THISDOCUMENT WAIVESLIEN RIGHTSUNCONDITIONALLY
AND STATES THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS.
THISDOCUMENT IS ENFORCEABLE AGAINST YOU IF YOU SIGN IT EVEN IF
YOU HAVE NOT BEEN PAID. IF YOU HAVE NOT BEEN PAID, USE A
CONDITIONAL RELEASE FORM.

4. Thissection shall become effective January 1, 2010.

429.015. 1. Every registered architect or corporation registered to practice architecture,
every registered professional engineer or corporation registered to practice professional
engineering, every registered landscape architect or corporation registered to practice landscape
architecture, and every registered land surveyor or corporation registered to practice land
surveying, who does any landscape architectural, architectural, engineering or land surveying
work upon or performs any landscape architectural, architectural, engineering or land surveying
servicedirectly connected with the erection or repair of any building or other improvement upon
land under or by virtue of any contract with the owner or lessee thereof, or such owner's or
lessee's agent, trustee, contractor or subcontractor, or without a contract if ordered by a city,
town, village or county having acharter form of government to abate the conditions that caused
astructure on that property to be deemed a dangerous building under local ordinances pursuant
to section 67.410, RSM o, upon complying with the provisionsof thischapter, shall havefor such
person'slandscape architectural, architectural, engineering or land surveying work or service so
done or performed, alien upon the building or other improvements and upon the land belonging
to the owner or lessee on which the building or improvements are situated, to the extent of [one
acre] threeacres. If thebuilding or other improvement isupon any lot of land in any town, city
or village, then the lien shall be upon such building or other improvements, and the lot or land
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upon which the building or other improvements are situated, to secure the payment for the
landscape architectural, architectural, engineering or land surveying work or service so done or
performed. For purposes of this section, a corporation engaged in the practice of architecture,
engineering, landscape architecture, or land surveying, shall be deemed to be registered if the
corporation itself is registered under the laws of this state to practice architecture, engineering
or land surveying.

2. Every mechanic or other person who shall do or perform any work or labor upon or
furnish any material or machinery for the digging of awell to obtain water under or by virtue of
any contract with the owner or lessee thereof, or such owner's or lessee's agent, trustee,
contractor or subcontractor, upon complying with the provisions of sections429.010 to 429.340
shall havefor such person'swork or labor done, or materialsor machinery furnished, alien upon
the land belonging to such owner or |lessee on which the same are situated, to the extent of [one
acre] three acres, to secure the payment of such work or labor done, or materials or machinery
furnished as aforesaid.

3. Every mechanic or other person who shall do or perform any work or labor upon, or
furnish any material, fixtures, engine, boiler or machinery, for the purpose of demolishing or
razing abuilding or structure under or by virtue of any contract with the owner or |essee thereof,
or such owner's or lessee's agent, trustee, contractor or subcontractor, or without a contract if
ordered by a city, town, village or county having a charter form of government to abate the
conditionsthat caused astructure on that property to be deemed adangerous building under local
ordinances pursuant to section 67.410, RSMo, upon complying with the provisions of sections
429.010 to 429.340, shall have for such person's work or labor done, or materials, fixtures,
engine, boiler or machinery furnished, alien upon the land belonging to such owner or lessee on
which the same are situated, to the extent of [one acre] three acres. If the building or buildings
to be demolished or razed are upon any lot of land in any town, city or village, then thelien shall
be upon the lot or lots or land upon which the building or other improvements are situated, to
secure the payment for the labor and materials performed.

4. The provisions of sections 429.030 to 429.060 and sections 429.080 to 429.430
applicableto liens of mechanics and other persons shall apply to and govern the procedure with
respect to the liens provided for in subsections 1, 2 and 3 of this section.

5. Any design professional or corporation authorized to havelien rightsunder subsection
1 of this section shall have alien upon the building or other improvement and upon the land,
whether or not actual construction of the planned work or improvement has commenced if:

(1) Theowner or lessee thereof, or such owner's or lessee's agent or trustee, contracted
for such professional services directly with the design professional or corporation asserting the
lien; and
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(2) Theowner or lesseeisthe owner or lessee of such rea property either at thetimethe
contract ismade or at the time the lien isfiled.

6. Priority between a design professional or corporation lien claimant and any other
mechanic's lien claimant shall be determined pursuant to the provisions of section 429.260 on
apro ratabasis.

7. Inany civil action, the owner or lessee may assert defenses which include that the
actual construction of the planned work or improvement has not been performed in compliance
with the professional services contract, isimpracticable or is economically infeasible.

8. The agreement isin writing.

429.210. The court shall ascertain, by afair tria in the usual way, the amount of the
indebtednessfor which the lien is prosecuted, and may render judgment therefor in any sum not
exceeding the amount claimed in the demand filed with the lien, [together with interest and
costs,] and shall includeinterest, costs, and reasonable attor neys feesto belevied against
the property charged with the lien, although the creditor may have unintentionally failed to
enter in [his] the creditor'saccount filed the full amount of credits to which the debtor may be
entitled.

429.230. When the debtor has not been served with summons according to law, and has
not appeared, but has been lawfully notified by publication, the judgment, if for the plaintiff,
shall be that [he] the plaintiff recover the amount of the indebtedness found to be due, [and]
interest, costs of suit, and reasonable attorneys fees, to be levied [of] against the property
charged with thelien therefor, which said property shall be correctly described in said judgment.

429.231. A lien claimant's award of reasonable attorneys fees shall be levied
against the property charged with the lien subject to the following terms:

(2) If thelien claimant isan original contractor whose contract iswith the owner
of the property, no additional noticeto the owner isrequired;

(2) If thelien claimant isamaterial supplier, subcontractor, or sub-subcontractor
at any tier, no additional noticeisrequired unlessthe owner of the property shall post at
the jobsite a notice substantially in the following form:

Notice From Owner to Subcontractorsand Suppliers
Date Posted. ...............

You arehereby notified that ..........cccccoeeveeircce i istheowner of theproperty
upon which the project isbeing built. Theowner'sname, address, telephone number, fax
number, and e-mail address are asfollows:

OWNEY: ..o

Street Address (Do not use post office boX): ....ccoecvevvevviieiiiiee,



H.B. 595 7

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

35
36
37
38
39

41

GRS

46
47

49
50
51

E-mail Address: ......ccocovvvvvenenennns
The owner'sagent or original contractor isasfollows:
NAME! .o
Street Address (Do not use post office DoX): ...

E-mail Address. ......cccccoeeeecvveeeveeenee.
The owner'sarchitect isasfollows:
NaAME ...
Street Address (Do not use post office boX): .....cccveeevvecieiieenne,

E-mail Address: .....oveeeeeeeeeeieeeae,

Tobeeffective, theabove shall completely and accur ately identify oneor mor eof theabove
parties, at least one of whom shall be located within the state of Missouri, and shall be
conspicuously posted in oneor mor elocationsat thejobsitewheretheprojectisbeing built
sothat itisvisibleand accessibletoall suppliersand subcontractorsat any tier who deliver
materialsto, or provideor furnish labor, work, or servicesat thejobsite. Thenotice shall
be posted no later than thefirst day upon which any materials are delivered or any work
is performed at the jobsite. The notice shall remain continuously posted so long as
materialsarebeingdelivered to, or work isbeing performed at thejobsite. Thenoticemay
beposted alongsidethebuilding per mit, themain entrancetothejobsiteused by suppliers
and subcontractors, or thelocation wheredeliveriesof materialsand suppliesaremadeto
thejobsitesolong asthenoticeisposted sothat it isconspicuous, visible, and accessibleto
both subcontractorsand suppliers. Theowner of the project shall not berequired to post
anotice, but failuretodo soshall relievesuppliers, subcontractor s, and sub-subcontractors
at any tier from giving the notice to the owner under subdivision (3) of this section;

(3) On projectswheretheowner hassubstantially complied with therequirements
in subdivision (2) of thissection, alien claimant whoisamaterial supplier, subcontractor,
or sub-subcontractor at any tier shall, in order to have payment of itsaward of attor neys
feessecur ed by themechanic'slien levied against theowner'sproperty, givenoticenolater
than twenty-five days after first delivering material to the jobsite or within twenty-five
days after first performing labor at the jobsite, to the owner of the property or to the
owner'sagent or architect. Thenoticeshall be substantially in the following form:
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Notice to Owner
You are hereby notified that the undersigned is furnishing and/or providing materials
and/or labor for the project.

Project: ..o,
Typeof Materialsand/or Labor: .........cccccevvvceveece e,
Claimant'sName: .........cccoceu.....
AdAress: .....ccooeveeieneereeeeeee

Name of Person/Entity Through Whom Claimant is
Furnishing/Providing Labor/Material: ..........cccccooeninininiencnennn

The notice shall be deemed to have been given timely even if given morethan twenty-five
days after thefirst delivery of material or performinglabor at thejobsiteif the noticeis
given to the owner or the owner's agent or the owner's original contractor or architect
before the owner has made payment to the original contractor for the labor or material
furnished or provided by the lien claimant. The notice shall be deemed properly given
upon timely receipt of the notice by the owner, agent, original contractor, or architect. If
the noticeis given by certified mail, return receipt requested, it shall be deemed to have
been given and received timely if mailed to one or mor e of the addresses disclosed in the
owner'snotice described in subdivision (2) of this section within the period prescribed in
thissubdivision. Nothing contained in thissubdivision shall be construed to eliminatethe
need for a lien claimant, other than an original contractor, to comply with the notice
requirements of section 429.100;

(4) If theowner of the project postsa notice asdescribed in subdivision (2) of this
section, the owner shall contempor aneousdly furnish a copy of thesaid noticetoitsoriginal
contractor. Theoriginal contractor shall immediately furnish acopy of theowner'snotice
to any supplier, subcontractor, or sub-subcontractor at any tier who requeststhe notice.

v



